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HEN the State of New York was 

called upon to contribute the statues 
of her two greatest citizens of the Revolu- 
tionary era to the rotunda of the National 
capitol at Washington, she responded with 
those of Robert R. Livingston and George 
Clinton. In respect to the former at least 
there will be no question of the entire pro- 
priety of the choice. Livingston was the 
very foremost figure in the eyes of State 
pride, at once the most distinguished and the 
most useful of the sons of New York, whose 
contributions to her material prosperity were 
to be subsequently equalled only by those 
of DeWitt Clinton. His life was not a re- 
markably long one, but it was cast among 
great events. 
futile uprising of the second Pretender, it 


‘ witnessed the downfall of the great French 
Empire in America, and the successful revolt’ 


of the English colonies against the mother 
country; the establishment of the American 
Republic and the bloody birth and death of 
that of France; and passed away to the 
sound of the cannon of England’s rebellious 
offspring in triumph over the mistress of 
the seas. 

Livingston was born in the city of New 
York in 1746. He was descended from the 
great land-owner of that name, to whom, 
with the patroon, Van Rensselaer, came the 
ownership by royal grant of most of the 
richest land in the eastern and middle parts 
of the State. The Livingston lands em- 
braced most of the present counties of 
Columbia and Dutchess. His father, of the 


Born in the echoes of the | 
| bia College, in 1765, at the age of nineteen, 





| same name, was the wealthiest land pro- 
| prietor of his day in the State, a judge of the 


Supreme Court, an ardent patriot and a ve- 
hement opposer of the stamp-act. He was 
the only one of the colonial judges who did 
not support the Crown. It is not a little 
remarkable however how few of the greatest 
land-owners were Tories, although it would 
seem that their natural inclination would 
have been subserviency to the Crown. Liv- 
ingston in New York and Washington in 
Virginia were shining examples of the pat- 
riotic independence of that strenuous period. 
The talents and virtues of the father were 
inherited by his two famous sons, Robert R. 
and Edward.t The younger, Robert Liv- 
ingston, was graduated at King’s, now Colum- 


with probably a scholastic acquisition which 
would barely enable him to enter Harvard 
at this day. Inevitably he studied law, and 
he practised the profession with success in 
the city of New York. At one time he was 
partner of John Jay. Governor Tryon ap- 
pointed him Recorder of the city in 1773, 
but he was soon deprived of the office on 
account of his patriotic leaning. All through 
the Revolutionary War he was a prominent 
and pronounced advocate of the rights of 
the Colonists. He was a member of the 


* Mr. Hampton L. Carson, in his excellent History of the 
Supreme Court of the United States, isin error in making 
Mr. Justice Brockholst Livingston a brother of Robert R. 
and Edward, and describing the latter as sons of William 
Livingston. The same mistake is made by a recent writer 
in the Albany Law Journal. It is a wise biographer who 
knows his hero’s father. 
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second Continental Congress; and although 


he opposed it at first on the grounds of | 
| for the settlement of the French spoliation 


policy, he was one of the committee of five 
to draft the Declaration of Independence. 
He would probably have been a * Signer” but 


| claims. 





the Seine, launching a boat that made three 


miles an hour. He then began negotiations 


He resigned his mission in 1804, 


| and traveled upon the continent for a year, 


for his absence at the sessions of the provincial | 


convention of New York, at which it was re- 
solved to assume the title of “State,” and at 
which he was appointed on a committee to 
frame the first State Constitution. He wasa 
member of the convention at which that in- 
strument was adopted. 
Foreign Affairs for two years from August, 
1781. In 1788 he was chairman of the 
New York convention to consider the pro- 
posed Federal Constitution, and was largely 
influential in procuring its adoption. 
was the first Chancellor of his State under 
the new Constitution, and held that office 
until 1801. As Chancellor, he administered 
the oath of office to Washington, the first 
president, on the steps of the Federal Hall 
in Wall Street, on the exact spot now oc- 
cupied by the statue of Washington, in 
front of the Sub-Treasury building. He was 
in the Congress of 1780. In 1800 he de- 
clined the Secretaryship offered by Jefferson. 
In 1801 he accepted the ministry to France," 
which he had declined in 1794. At Paris 
he became the intimate friend of the great 
Napoleon, who gave him a snuff-box orna- 
mented with his own portrait by Isabey. 


| which made four miles an hour. 
He was Secretary of | 


returning home in 1805. There he devoted 
himself to work and experiment for the pro- 
motion of the material and _ intellectual 
prosperity of his State. He built at his 
own expense a steamboat on the Hudson, 
In 1809 
he and Fulton launched the ‘‘ Clermont,” 
which made five miles an hour, and pro- 
cured for them a grant of the monopoly of 


| steam-navigation on the waters of the State, 


He | 


He | 


was then said to be “the favorite foreign | 
| sibility of applying steam to the propulsion 


envoy.” There in 1803 he negotiated the 
purchase of Louisiana (for which his great 


brother, Edward, framed its code of laws), | 


and brought it to a successful issue just 
upon the arrival of Monroe, who had been 
sent out as special envoy for the purpose. 
At Paris too he met Robert Fulton, and ex- 
perimented with him in steamboating upon 


*The Encyclopedia Britannica says he was appointed by 
President Jackson! The event which made Jackson pres- 


which, after having been sustained by Chan- 
cellor Kent and the Court of Errors, was 
set aside by the decision of the Supreme 
Court of the United States, in Gibbons vz. 
Ogden. Heserved onacommission to adjust 
the eastern boundary of New York. He is 
said to have introduced gypsum as a manure, 
and the breed of merino sheep, and he 
wrote essays on agriculture and sheep. He 
was one of the founders of the American 
Academy of Fine Arts in the city of New 
York, for which he brought home casts 
from Paris, and he was president of the 
New York Society for the Promotion of 
Useful Arts. He died in 1813. We may 
imagine that his last hours were occupied 
with conjectures of mixed patriotic and 
material composition, concerning the pos- 


of warships, by means whereof the naval 
pride of England might still further be low- 
ered. 

Although this distinguished man has been 
in his grave only the length of an old man’s 
life, yet his fame is in great measure already 
traditionary. Considering his versatility and 


| activity, he has left on record very little in 


ident did not occur until more than a decade later, and it | 


is one which the English do not love to recall. 


Master is in error in speaking of Edward Livingston as 
Minister to France (History of the People of the U.S., 


vol. 3, p. 39)- 


Mr. Mc- | 


his own hand. Although of liberal educa- 
tion, and with elegant tastes which his great 
wealth enabled him to gratify, he seems to 
have been eminently a man of affairs, no- 


_ticeably a statesman, and pre-eminently a 
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State-builder. His was a mind of construc- 
tive bent and force, both in the intellectual 
and the material spheres. 

Of Livingston as a lawyer we really know 
nothing, and of him as a judge, next to 
nothing. There are no extant records of his 
decisions as chancellor, and of the character 
and extent of the business of his court there 
is very little evidence. But judging from 
what we know of his mental aptitudes and 
from the results of his public career, it is 
easy to believe that his judgments were dis- 
tinguished for sound sense and a practical 
sense of justice rather than for legal learn- 
ing and research and a sensitive weighing of 
precedents. Doubtless when he was ap- 
parently listening to the prosy and intermin- 
able arguments of the legal Dry-as-dusts of 
his court he was gazing out of the window 
on the sheep nibbling on the neighboring 
hills, on the sloops crawling like snails up 
the North River, and cogitating how he 


could make that grass richer, that wool | 


longer, and those slow-paced craft to in- 
crease their speed. Certainly he did noth- 
ing, like his famous successor in the 
chancellor’s chair, to build up an equity 
system for this new world of English-speak- 
ing folk. Very probably the world is better 
off for his inventive speculations and vaga- 
ries than it would have been if he had pass- 
ed his quarter of a century of chancellorship 
in covering reams of paper with immaterial 
distinctions and useless doubts, solved in 
obscure and tedious phraseology, or in not 
solving those doubts at all, like that celebrat- 
ed English chancellor who came in just as 
he went out. But perhaps his age was too 
rude and practical for the full flowering of the 
beautiful and expensive system of chancery. 
So far as evidence exists it is difficult to see 
why Chancellor Jones on the one hand 
should have declared that ‘‘this august tri- 


bunal, though since covered with a halo of | 


glory, never boasted a more prompt, more 
able, and more faithful officer than Chancel- 
lor Livingston,” or why Judge Duer on 





the other should have averred that Kent 
‘rescued the court of chancery from a con- 
dition of utter inefficiency.” Robert Ludlow 
Fowler, with more tangible foundation, says, 
(23 Albany Law Journal, 287), ‘“‘ Those de- 
cisions of Chancellor Livingston bearing on 
jurisprudence, and preserved in the re- 
cords of the council of revision, indicate 
the same qualities which so distinguished 
his career as a statesman and diplomat.” 
The utter absence of precedents from his 
court however is shown by Kent, who wrote 
in 1826 (6 Albany Law Journal, 41), ‘ For 
the nine years I was in that office” —the 
chancellorship — ‘‘there was not a single 
decision, opinion or dictum of either of my 
predecessors, Livingston and Lansing, from 
1777 to 1814, cited to me or even suggest- 
ed.” Kent also states that in the last four- 
teen years before he came in, only thirteen 
lawyers had been admitted to practice in 
that court. ‘ 

There was probably never a more impor- 
tant legislative grant to individuals than that 
which was made by the New York legis- 
lature, in 1807, to Livingston and Fulton, 
of the monopoly for twenty years of navi- 
gating the waters of the State by boats pro- 
pelled “by steam or fire,” contingent on 
their building within two years a boat thus 
propelled, which should attain a speed of 
five miles an hour, and successfully running 
it for a year from New York to Albany. 
The first grant was in 1798, to Livingston 
alone. Under this he built a boat at his 
own cost, but it was a failure. In 1803 a 
similar grant was made to Livingston and 
Fulton jointly, and it was under this that 
they experimented on the Seine at Paris. 
This grant was renewed in 1807, and under 
this at length success was attained with the 
‘*Clermont.”' This grant was as an induce- 
ment and indemnity to them for embarking 
capital in experiments in this kind of naviga- 
tion. The consideration for the grant is 


The vessel was thus named because the Livingston 
manor-house was at Clermont, Columbia county. 
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very forcibly set out in the report of Living- 
ston v. Van Ingen, 9 Johnson, 507. As has 
been stated above, the court of this State 
supported the validity of the grant, but the 
Federal Supreme Court, in Gibbons v. 
Ogden, reversed those judgments, and very 
wisely denied the right of any citizen to 
a monopoly of any peculiar mode of nav- 
igating the public waters. The decision of 
the New York Court of Errors, in Ogden v. 
Gibbons, 17 Johnson, 488, was but pro forma, 
to facilitate an appeal, and was based on the 
former decision in Livingston v. Van Ingen, 
supra, in which the decree of Chancellor 


Lansing, denying an injunction, was unani- | 


mously reversed. The argument of Thomas 


Addis Emmett for Livingston is very able | 


and brilliant. He lays stress on two facts, 
one that these boats do not interfere with 
the old mode of navigation, and the other 
that they do not carry merchandise! Ogden 
Hoffman, arguing on the same side, alluded 
to ‘the ridicule and contempt cast upon the 
appellants as rash and chimerical pro- 
jectors.” In the later case, Chief Justice 
Kent argues that the State grant may not be 
invalidated by one armed only with a coast- 
ing license; that there must be some une- 
quivocal statute or decision to impeach it. 
‘‘We must be satisfied,” said he, “that ‘ Nep- 
tunus muros magnoque emota tridenti funda- 
menta quatit.’” 

Neptune, in the person of Chief Justice 
Marshall, arose and shook the foundations 
of the State laws quite to the conviction, if 
not to the satisfaction, of the great Chief 
Justice. That was a battle of naval giants — 
Wirt and Webster on the one side, Emmett 
and Oakley on the other. Emmett and 
Wirt quoted and wrested Virgil at each 
other, and the great argument was conducted 
ore rotundo, secundem artem, and with due 
and stately perorations. One of Gibbons’ 
steamboats was significantly named “ Bel- 
lona.” Of all this the reader may get an 
excellent account in Mr. Snyder’s “ Great 
Speeches by Great Lawyers,” page 47, and 








he forcibly describes the hostile legislation 
of New Jersey and Connecticut on the sub- 
ject, and how near to a civil war the three 
States were brought by Livingston’s grant. 
The result must have entailed a serious pe- 
cuniary loss upon Livingston. One of the 
earliest New York steamboats was quite 
naturally named “Chancellor Livingston,” 
and another was quite unnaturally christened 
“Chief Justice Marshall.”' Livingston’s 
faith in steamboating does not seem to have 
embraced steam travel on land, for unless 
my memory is at fault, he once wrote a letter 
declaring his belief that even if railway trains 
could be driven by steam at ten miles an 
hour, they could not be stopped within any 
reasonable distance! If the first chancellor 
could revisit this sphere he would be quite 
satisfied with the increase of speed in mod- 
ern steamships, and he would have no 
reason to feel ashamed of the despatch of 
business in his court in comparison with that 
of the tribunal substituted for it half a cen- 
tury later.? 

Livingston, in his ‘‘ Essay on Sheep,” takes 
credit to himself for first introducing merinos 
into the State, but it seems that Colonel 
Humphreys had brought them over to Con- 
necticut in much larger numbers several 
years earlier (See 47 Albany Law Journal, 
178), and Seth Adams to Dorchester, Mass., 


1 In 1825 Story and Webster journeyed from Albany to 
Catskill on the former and returned on the latter. 

? In volume 2 of the “ American Medical and Philosoph- 
ical Register,” p. 256, was published “An Historical Ac- 
count of the Application of Steam for the Propelling of 
Boats,” signed “A Friend to Science,” but prepared by Liv- 
ingston himself, which concluded in the following strain: 
“The projectors, stimulated by the public patronage and the 
pride of success, have spared no expense that can con- 
tribute to the care and safety of travellers. Their boats... 
have attained a degree of perfection which leaves us 
nothing to wish, but that the public, duly impressed with 
the advantage they have received from their labors, may 
cheerfully bestow on them the honor and profit to which 
the boldness of their enterprise and the liberal manner in 
which it has been executed, so justly entitled them.” It is 
evident that the Chancellor was master of the modern art 
of advertising. Franklin called him “the Cicero of Amer- 
ica.” It is evident that he was as proud of the steamboat 
enterprise as Cicero was of the Catiline business. 





Robert R. 


Livingston. 





even earlier, in 1801. Jutting into the Hud- 
son River, at Hudson, and only a few miles 
from the family manor-house at Clermont, 
is a beautiful hill called Mount Merino, be- 
cause it was an early sheep pasture and 
probably fed the Chancellor’s sheep. If the 
Chancellor could have anticipated the in- 
crease of lawyers and of law business in 
his State, and especially the multiplication 
of precedents, be might well have despaired 
of breeding sheep enough to furnish diplo- 
mas for the lawyers and bindings for the law 
reports. His State has dwindled to one of 
the smaller of the sheep-breeding States, 
although it ranks first in the legal demand 
for sheepskins. 

Undoubtedly the greatest benefit ever con- 
ferred by the Chancellor on his native country 
was his successful negotiation of the pur- 
chase of Louisiana, for which “ useless” ac- 
quisition he and Jefferson were at the time 
so roundly abused by their political oppo- 
nents. It furnished Napoleon with consider- 
able ready money to prosecute his projects 
against England. If he could have been in- 
duced to pay more attention to Fulton’s over- 
tures in 1801, and to those experiments on 
the Seine, he might possibly have ferried his 
army across the Channel and changed the 
history of the world. Livingston accom- 
plished his notable feat of diplomacy by 
passing by the tricky and temporizing Tal- 
leyrand, who was unwilling to sell Louisiana, 
and appealing directly to the First Consul.: 


' The appointment of Monroe as special envoy was re- 
garded by Livingston’s friends as an unworthy reflection 
on him. Gouverneur Morris wrote him: “Setting aside 
the sacrifices you have made to promote the cause which 
brought them into power, I cannot help thinking that your 
rank in society, the high offices you have held, and let me 
add, the respectable talents with which God has blessed 
you, all required more delicacy on the part of your political 
friends than has on this occasion been exhibited.” Mr. 
Schouler in his History of the United States says: “ Living- 
ston was old, hard of hearing, had never been much in con- 
tact with the enterprising spirit of the West, and whose 
latest correspondence besides betrayed discouragement 
with his task, and a disposition to have our government 
fight for the coveted territory as the only sure means of ob- 
taining it. Livingston had nevertheless proved himself 





Livingston’s interest in the fine arts gives 
a pleasing impression of his characteristics. 
His promotion of this liberal branch of 
culture reminds the reader that Morse, the 
inventor of the electric telegraph, was an 
artist, the founder of the New York National 
Academy of Design and its first president, 
and that Fulton was a painter. 

Of Livingston’s personal appearance his 
niece and household companion, Miss Gar- 
rettson, says: ‘‘ He was tall, with a breadth 
corresponding to his height ; never corpulent. 
The figure was commanding. As a public 
speaker I have always heard that he was 
graceful, his action unusually fine. When 
silent: his countenance was serious, I think, 
too, with that slight shade of sadness, which 
deaf persons so often wear. So, too, when 
speaking on grave subjects; but in his fam- 
ily, in the social circle, his face was lighted 
up, and his smile one of the most beautiful I 
ever saw. There must have been great mo- 
bility of feature, I think; there was so much 
of changeful expression, and every change 
was agreeable. With his ready sympathy 
and ever-ready wit, his conversation was 
given freely and could not fail to please.” 

Of the close of his life she says: ‘“‘ During 
the last years of my uncle’s life I was with 
him almost constantly, when disease had 
seriously injured his body and left his mind 
untouched. Always a firm believer in the 
truths of Christianity, it was not until the 
last year of his life that he felt its transform- 
ing power. It was pleasant to see this man, 
who had by his diplomacy given us a ter- 
ritory stretching from the Mississippi to the 
Pacific, who gave a steamboat to the world, 
whose whole life was spent in making im- 
provements to benefit his race, now using 
the hours of pain and sickness in contriving 
comforts for the sick in hospitals and in the 
abodes of poverty. Sweeter still to hear him 


a discreet, zealous and persevering negotiator under the 
most trying circumstances.”’ Now Livingston certainly was 
not old — 57 is not old— and if hard of hearing it was very 
premature. Being ready to fight for the coveted acres, he 
seems to have had no lack of “ enterprise.” 
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speak of the love of God which filled his 
soul. ‘Whenever,’ said he to his physician, 
‘I have had anything good, I have always 
tried to share it with my friends. Doctor, 
I wish I could make you partake of the joy 
and peace I now feel.’” 

At the south end of the chamber of the 
Court of Appeals, in the capitol at Albany, 


| 


stands a replica of the Washington statue. | 


This most beautiful of American 
portrait statues is the work of the celebrated 
Albany sculptor, Erastus D. Palmer. A 
reproduction of this accompanies this sketch, 
and satisfies the expectation of the personal 
appearance of the elegant, courtly, and 
dignified gentleman whom it perpetuates. 
A portrait by Vanderlyn is in possession 
of the New York Historical Society, and 
represents Livingston in his court dress 
as Minister at Paris. It would have been 
more fitting if the statue at Albany could 
have faced to the east and looked out of the 
grand windows on the Hudson flowing at 


indoor | 


the base of the hill, and on those monster | 
ships, ‘propelled by steam or fire,” and | 


carrying merchandise as well as passengers, 


which vex her surface in daily trips to or 
from his native city. Placed as it is, it faces 
the portraits of the great Chief Justices of the 
State, Kent, Church and Folger. His fame 
as a lawyer and magistrate must yield to 
theirs, but the sum of all their bestowal and 
achievement for the political and material 
prosperity of the State and the Nation can- 
not equal his 


Note. — Since the foregoing was written, access 
to Mr. Clarkson’s book, “‘ The Biographical His- 
tory of Clermont,” has opened to me several 
matters of interest, including an interesting cor- 
respondence between Livingston and Jay. It 
appears also that Livingston was in favor of 
negro emancipation and of negro suffrage. That 
he was absent-minded. That he was fond of 
hunting. That he was not destitute of humor — 
to determine whether ground corn-cobs were good 
fodder for cattle, he sent a lot to a miller for 
grinding, and when the miller asked for his pay, 


| he informed him that he should have taken out 


his toll in the customary manner. Livingston 
spelled “ plum ” with a final 6— showing that his 
thoughts were upright. 
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* SOME FAMOUS LITIGANTS. 
By BenjAMiIn F. BuRNHAM. 


HE recent death of William McGarra- | 
han and the vicissitudes of his proceed- | 


| of Judge Ogier of 1861, setting the case 
ings for more than a third of a century in the 
courts and Congress to recover Panoche 


ment”; the absconding of Ord; the order 


| for trial de novo; the complication from 
Judge Ogier’s death; Mr. McGarrahan’s 
Grande from the New Idria squatters, have 
awakened a wide interest in the subject of 
spunky litigants generally. 

In 1844 the Mexican Government, through 
its California governor, Micheltorena, grant- 
ed to Vicent Gomez “ Panoche Grande,” a 
tract of land now in Fresno and Monterey 
Counties, California, and which contains the 
New Idria quicksilver mines. (Such grants 
were sustained in the Hidalgo treaty, sec. 9, 
U. S. Stat. 229; 631.) The grant was con- 
firmed by the Southern California Federal 
Court, and the survey of the surveyor-general 
was approved in 1862. In 1857 Gomez had 
conveyed to McGarrahan. 

In 1863, against Maxwell and other ad- 
McGarrahan 


venturous mining squatters, 
obtained a judgment in ejectment and an in- 
junction restraining them from committing 


waste. From this the defendants took an 
appeal, which in 1865 was sustained, on the 
ground of an alleged discrepancy between 
the petition and the decree in describing the 
tract.* 

It appears? that one Ord, who had been 
counsel for Gomez, became United States 
district attorney for Southern California, 
and entered into a bargain with Gomez to 
allow a reversal, by the District Court, of 
the decree of the board, and a consequent 
confirmation of the claim, on condition of 
receiving himself a portion of the land, 
which afterwards he did receive. 

Our present limits preclude recital of the 
details of the zunc protunc decree of 1858 for 
“three leagues”; the “four league amend- 

* McGarrahan v. Maxwell, 28 Cal. 75. 


?See United States 7. Gomez, 23 How. 327; 1 Wall, 
690; 3 Wall, 752. 





fight as an innocent purchaser for value 
(probably $11,000), and the decision in 
1865, that a decree, although obtained by 
fraud, will sustain an appeal for the purpose 
of correction. 

From the decision of the Supreme Court 
of California, McGarrahan sued out a writ 
of error to that of the United States Court, 
his counsel being Montgomery Blair, Matt 
H. Carpenter and Charles P. Shaw." In 
1877 came the decision “that because this 
record does not show a patent counter- 
signed by the recorder, it is not sufficient to 
prove title in the party under whom McGar- 
rahan claims. This makes it unnecessary 
to consider any of the other questions which 
have been argued; and the judgment is af- 
firmed.” 

Mr. McGarrahan next laid siege to Con- 
gress for relief; there being many prece- 
dents.2, From report No. 1, 53d Congress, 
Oct. 3, 1893, to accompany H. R., 415, it ap- 
pears that the New Idria necromancers have 
received none too much credit — or discredit 
—for having ‘“‘put money where it would 
do the most good.” At page 6 is recapitulat- 
ed: firstly, proof of the legal grant to Gomez, 
and transfer of the title to McGarrahan; 
secondly, the confirmation by the Califor- 
nia Federal District Court; thirdly, the At- 
torney-General’s entry for decree in the 
Supreme Court; fourthly, the order of the 
Secretary of the Interior, Caleb B. Smith, 
that a land patent issue to McGarrahan, un- 
obeyed ; fifthly, that of his successor, John 
P. Usher, also unobeyed, “‘ for some reason 

1 McGarrahan v. New Idria Min Co., 96 U. S. 316. 


2E. g., 12 U.S. Stat. 808; 13 id. 136; 534; 372; and 
acts in 1860 and 1861. 
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not yet divulged or ascertained” ; and sixthly, | 


President Lincoln’s command in 1863, that 
the patent issue. After it was drawn up, he 
died without signing it. 

The record of the patent was inspected by 
the Judiciary Committee of the House, and 
on July 14, 1870, Chairman John A. Bing- 
ham ordered an authenticated copy; but 
when this arrived, July 26, the record was 
found to have been meanwhile mutilated. 
The committee were puzzled and divided. 
Then follows! a heart-sickening account of 


bill after bill of successive Congresses, re- | 
ported in McGarrahan’s favor, none directly | 


defeated, but hope deferred, deferred, de- 
ferred. The writer is not sufficiently in- 
formed to discuss the merits of certain 
severe criticisms of the action of Senators 
Stanford and Morrill in favor of the New 
Idria and of President Harrison’s veto of 
July 29, 1892, on the ground that the bill 
did not end litigation. 

In April, 1894, McGarrahan was lying sick 
in Providence Hospital, Washington, evi- 
dently still trusting Providence. As to the 
New Idria bonanza bosses —’tweren’t strange 
if they were still trusting ‘‘’tother fellow” ; 
z. é., the Almighty Dollar. 

Last week I sent a copy of the foregoing 
sketch to McGarrahan, soliciting him to 
correct any inaccuracies. On Tuesday came 
the public announcement of his death. On 
the day before came the congressional docu- 
ment which I have used in verifying. On 
the lower corner of its envelope were the 
words: “Am sick—can’t write.” 

One of the most indefatigable of Amer- 
ican litigants was Myra Clarke Gaines. 
At the time of her birth her mother, Marie 
Zulime, was the wife of Carriere. Her 
putative father, Daniel Clarke, was the 
owner of valuable real estate in New Orleans. 

Myra was the young widow of Whitney 
when she married General Gaines. Any 
attempt to recite all of the vicissitudes of 











her litigation would be too voluminous for | 


*R. 51, p. &. Pe 


our present limits. To say nothing of the 
trials in the Louisiana Federal Court, there 
were no less than seven decisions in the 
Federal Supreme Court between 1839 and 
1867." The decision in 1867 was, that Dan- 
iel Clarke’s will made in 1813, a short time 
before his death, acknowledging Myra to be 
his legitimate and only daughter, and an- 
nulling the will of 1811, was in the nature 
of dying testimony, and was affirmative 
evidence of great weight. 

One of her many exciting episodes was a 
scene in a court-room in New Orleans, 
wherein her counsel got into a wrangle with 
Judge Buchanan, and withdrew. Thereup- 
on General Gaines introduced her, and she 
pleaded her own cause before the jury. She 
disobeyed the judge, and upon being repri- ‘ 
manded, she twitted him of being interested 
against her.? 

In 1874, Mrs. Gaines filed a bill in the 
equity court at Washington, charging that 
she had conveyed to Hon. Caleb Cushing 
68,000 acres of land in Louisiana, and had 
received from him acounter deed acknowl- 
edging the trust; and that he afterwards, 
in his own name, obtained a confirmation of 
the title, denying her right to any interest 
therein. She obtained from Judge Wylie a 
temporary order restraining him from re- 
ceiving the patent from the Interior Depart- 
ment. The injunction is said to have been 
readily dissolved, and satisfactory adjust- 
ment to have been effected. 


In point of plucky litigation Mrs. Gaines 
had a compeer in Patience Swinfen. A half 
century ago there lived in Staffordshire, 
England, anold man named Sam Swinfen, 
who had inherited a dilapidated estate worth 
£60,000. On the death of his wife, he in- 
vited his only son, H. I. Swinfen, whom he 

™See ex parte Myra Clarke Whitney, 13 Peters, 404; 
Gaines v. Relf, 15 Peters, 9; Gaines v. Chew, 2 Howard, 
(U. S.) 619; Paterson v. Gaines, 6 How. 550; Gaines v. 
Relf, 12 How. 472; Gaines v. Haines, 24 How. 553; 


Gaines v. New Orleans, 6 Wallace, 642. 
2 See 13 Sol. Jour. & Rep. 861. 
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had driven away for marrying, in 1831, 
against his will, to come and live with him | 
and repair the mansion. The son did so, 
but soon afterwards died. 

In 1854, the father, eighty years old, 
made a will giving all his estate to Patience, 
the young widow. The heir-at-law, Captain 
Swinfen, filed a bill in chancery, invoking 
to his aid the old friend of the probate 
lawyers, ‘‘mental incapacity.” Thesiger 
(who was afterwards Lord Chancellor 
Chelmsford) appeared for the widow, and | 
Cockburn (afterwards Chief Justice) ap- 
peared for the Captain. The evidence of 
the testator’s being completely broken down 
by his son’s death, was so strong that | 
Thesiger advised her to let him compromise, 
but she positively refused. Next day, she | 
was astounded by Thesiger’s informing her 
that he had settled by accepting for her an 
annuity of 41,000; and out of court he 
marched. 

The Captain had a verdict, but the widow 
had possession. She refused to budge, and 
he obtained a rule #zs¢ for an attachment; 
but this was quashed for insufficient proof | 
of disobedience.’ Another. rule was taken | 
out? and she made affidavit stating all the 
facts. Thereupon Judge Crowder held that 
there was no implied authority in the rela- 
tion of attorney and client, and conséquently, | 
that the compromise was invalid. 

The Captain then filed a supplementary | | 
bill for specific performance of the contract | 
of compromise.’ There now appeared up- | 
on the scene a fresh actor in the person ofs 
Kennedy, a young lawyer from Birmingham. | 
He presented the widow’s case so well that | 
Romilly, Master of the Rotls, decided, as | 
had Judge Crowder, that counsel. had no | 
power to give estates away at his discretion. | 

Captain Swinfen took an appeal,+ but the 
Lords Justices sustained Baron Romilly’s 





See Swinfen v. Swinfen, L.J.R. 25 Com. Pl. 303; 
18 Com. Bench, 482. 

® See 26 Com. Pl.97; 1 Com. Bench, N. S., 364. 

3 See Swinfen v. Swinfen, 27 L.J.R. Eq. 35. 

4 See Swinfen v. Swinfen, 27 L. R. Eq. 69. 





decision; one of them, Sir James Bruce, 
making the excoriating remark that the 


| Captain’s appeal was only a fis aller. They 


gave the widow the costs. Then the Cap- 
tain got a new trial of the issue devisavit 
vel non, at Stafford, in 1858. The judge 
summed up in his favor; but through Ken- 
nedy’s masterly skill, the jury rendered a 
verdict for the widow. 

Thereupon the Captain went to the Mas- 
ter of the Rolls for a new trial... But this 
attempt failed; Kennedy citing (in support 
of his proposition that mental competency 
may co-exist with great physical imbecility ) 
the case of the great Marlborough, who, 
stricken with paralysis, his mouth awry, un- 


| able to articulate, was yet competent to 


make a most important codicil before his 
death; also the case of Lord Chancellor 


| Eldon, who made a will at the age of ninety- 


three, a month before he died; also of Sir 
Herbert J. Fust, who suffered from the very 
disease that afflicted testator Swinfen, namely 
chronic rheumatism and hydrocele; also of 
a recent judge (not named, of course) who, 
though struck with hydrocephalus, per- 
formed his duties with transcendent ability to 
the very last. He also quoted Cicero’s re- 
mark in De Senectute, concerning blind Ap- 
pius, that old folks remember everything 
except passing events. He appealed to 
| Coxe’s Life of Marlborough, that history 
contradicts the satirist :— 

“Down Marlboro’s cheeks the tears of 
dotage flow.” 

Ancillary to this, a suit was brought in 
the probate court for costs,? wherein the 
court, Sir Charles Creswell, refused to order 
as to costs. She also gained a suit in 1860,° 
deciding that £190 was not an unreasonable 
sum for an executrix to leave at her bank- 
er’s.4 

*See Swinfen v. Swinfen, 28 L.J.R. Eq., N. s., 849,— 
a leading case on senility as affecting testamentary incom- 
petency; it is meagerly reported in 27 Beavan, 148. 

? See Swinfen v. Swinfen, 1 Swab. & Tr. 283. 


3See Swinfen v. Swinfen, 29 Beavan, 211. 
4See also Swinfen v. Swinfen, 1 Foster & Fin. 584. 
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But the victory over the Captain did not 
satisfy the adventurous vim of the young 
widow, nor the enterprise of Barrister Ken- 
nedy. She—to use the colloquial synonym 
of prosecute and pursue—she “went for” 
Thesiger (who had now become Lord 
Chancellor Chelmsford), demanding dam- 
ages for a “fraudulent” compromise. But 
this was a little too much, and the court 
unanimously dismissed her. suit; the case! 
being a leading one upon the powers and 
responsibilities of counsel. 

But the widow’s demonstration of pluck 
did not end here. Her next move was 
to marry—not Kennedy, but one Broun. 
Thereupon, in 1863, came a great leading 
case,? Kennedy suing her for £20,000 fees. 





Therein Chief Justice Earle delivered his | 


celebrated opinion that an English barrister’s | 


fee is an honorarium, and cannot be the | 


subject of a legal claim. 


One regrets to | 


add that poor Kennedy, in the bitterness of | 


despair, made some unsavory statement, 
wherefor he was disbarred, and died of a 
broken heart. 


A partnership litigation in Tennessee con- 
cluding in a decree by Chancellor Morgan, 


in 1875,’ was famous for being accompanied | 


with tragedies of a vendetta. Editor S. D. 
Thompson informs‘ that one of the matters 
involved was payment of $100,000 expenses 


of acquittal of Isaac L. Bolton, prosecuted | 
for killing W. Millen in 1857, in a trouble | 


alleged to have arisen in defense of the 
rights of the firm. 
the parties in open court, before the Chan- 
cellor, opened fire with pistols and two 
wounded. 


persons were Soon afterwards 


the house of defendant Thomas Dickens 
was attacked in the night, and_ himself 


The 
assailants were hunted to the mountains and 


wounded and other persons killed. 


'See Swinfen v7. Chelmsford, 5 Hurl. & N. 890. 

* Kennedy v. Broun, 13 Com. Bench, N. s., 677. 

3See Sarah W. Bolton, Executrix, v. Dickens, 2 Cent. 
L. J-s 477: 

4Id. p. 469. 





killed. He subsequently killed Wade Bol- 
ton, and was himself soon afterwards assas- 
sinated. His son Samuel Dickens was killed 
by an accidental discharge. 

Wade Bolton, dying childless, left a will, 
wherein, after providing for his wife, he gave 
the bulk of his large estate to found a col- 
lege to be named after him. After a be- 
quest of $10,000 to the widow of Stonewall 
Jackson, he gave legacies to his nephews 
and nieces on condition that they lend their 
aid to defeat the chancery suit, ‘the gigan- 
tic swindle of the old land-pirate, Thomas 
Dickens, and his ally and tool, Sarah W. 
Bolton.” The partnership business was buy- 
ing and selling slaves at Memphis, and 
aggregated several millions of dollars. Each 
party charged upon the other the burning 
of Bolton’s house to destroy the firm’s 


books. 


Nearly a quarter of a century ago, the 
“Albany Law Journal” mentioned that at 
Buffalo they were having a ten dollar law 


_ suit; that the costs had reached $1,200, and 


During a collateral trial, | 


that the parties were just beginning to get in- 
terested in the case. Another journal stated 
that a Buffalonian was expelled from a be- 
nevolent society for refusing to pay a fine of 
twenty-five cents. He sued out a mandamus 
and was restored to the privilege of exercising 
benevolence. Whether the sweets of hearty 
fraternization were a logical sequence, is not 
recorded. 

In Indiana, in 1868, two brothers quar- 
relled over the ownership of a barrel of salt. 
The case was decided in 1870 at a cost to 
one of them of $352 besides his lawyers’ fees. 

In Rochester, Minnesota, a few years ago, 
in a servant girl’s action against a merchant 
for wages, his counterclaim for kerosene at 
fifty cents a night when her “cousin”’ called 
to see her, was disallowed. 

In Baltimore, in 1870, a Mrs. Siebert 
obtained a verdict of $2,000 against a man 
for forcibly kissing her hand. Which re- 
minds of the Missouri school-ma’am, Rob- 
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inson, who tried to make a court believe 
that she sought a lone interview with a man 
for the sole purpose of admonishing him of 
the impropriety of having offered to kiss 
her against her will. The sequel was what 
might have been expected in case of a man 
yclept ‘ Musser.” ' 

An English lady once kept a spicy diary 
of her disloyal kisses, and it was admitted 
in evidence. But her husband was refused 
a divorce, for the diary contained hallucina- 
tions as to something else than mere kisses, 
also divers pious passages: ¢. g., “‘ May the 
great Author of the being,” etc., ‘ direct,” 
etc.’ 


The report of some cases is apt to sug- 
gest to the reader’s mind the query: ‘‘ Which 
ligitant was most penny-wise and pound- 
foolish?” In a Vermont suit in 1871,3 it 
appeared that Mrs. Drew, with the highway- 
surveyor’s consent, cut the grass between 

TR. v. M., 78 Mo. 


?See Robinson 7. Robinson, 1 Swab & Tr. 362. 
3Cole v. Drew, 44 Vt. 49. . 





the horse path and wheel ruts, so that her 
children might go and come from school in 
the highway without getting their clothes 
wet. Alas! She fed the grass to her hus- 
band’s horse, unmindful of the rights of Mr. 
Cole, the abutting owner of the fee. He 
sued them in trespass—guare (claw-some) 
Sregit?—and obtained a verdict for one 
cent damages. Mrs. Drew objected to the 
court’s charge that she was a trespasser ab 
initio, and that the rule de minimis lex did 
not apply. This exception the Supreme 
Court overruled. 

That lonely Green Mountain grassy road 
reminds of the streets of some dull business 
places down South. In a Georgia case in 
1880," it appeared the defendant had passed 
an ordinance forbidding the running at large 
of cattle in the streets, but indefinitely sus- 
pended its operation because the grass 
therein grew ‘uncomfortably luxuriant. It 
was held that one gored by a cow running 
at large in the street had no cause of action 
against the city council. 


? Rivers v. Augusta City, Council, 65 Ga. 376. 


“A DISGUSTED LAYMAN’S” VIEWS OF LAW AND LAWYERS. 


HE comments, in a recent number of 

‘““THE GREEN BAG,” on a Massachu- 
setts Court holding that it was bound by the 
rigor mortis of the Common Law, and citing 
such a mummy as Bracton, suggest to a 
‘‘Disgusted Layman” that lawyers, as well 
as courts, seriously need moral, as well as 
mental, reformation.» Such a layman is im- 
perfectly informed as to just what modern 
legislative endorsement has been given the 
Common Law, but he understands that its 
provisions are more or less traditional in 
their application, that the system arises out 
of centuries of decisions on points that can- 
not be, or are not, covered by express 
statute. Now if this is the foundation on 





which this system rests, does it not follow 
as a necessary deduction from the premises 
that other decisions than those of Lord 
Rustedaway are of at least equal weight 
with his lordship’s? Then where is the line 
to be drawn as to what, which, and when de- 
cisions are entombed in that sarcophagus? 
This is the logical hammer that cracks that 
image. A practical hammer is the remark 
of Chief Justice Paxson of Pennsylvania, 
that the Common Law is, and must be, 
plastic, conforming itself to the conditions 
it has to meet in the changed conditions of 
society, and as the layman learns that Judge 
Paxson is quite as eminent a lawyer and jur- 
ist as any on the Massachusetts Courts, he 
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is puzzled to know why the rule of com- 
mon sense does not determine the point. 
Then this particular disgusted layman was 
informed by a /awyer, (none of your ‘“‘mem- 
bers of the Bar” either,) that the Common 
Law of Louisiana, conceived as it was 
under the very different conditions “of the 
Napoleonic era, really works better in the 
interests of justice, expedition and simplicity 
than the Common Law as we have it. If 
this statement is correct, I know of no more 
severe impeachment of the blind idolatry of 
the Common Law—as for instance, the 
Massachusetts decision you quote— than 
that the work of a people so little distin- 
guished in the science of legislation as the 
French, has proved better than the work of 
the greatest law-making race the world ever 
saw. If the work of a people, just emerged 
from centuries of misgovernment of the worst 
character, is Superior to that of the race that 
originated self-government and carried it to 
its present standard, it simply demonstrates 
that the work was done under the influences 
of modern life, while that of England was 
clogged and pinioned by the trammels of 
by-gone ages of different conditions. 

But after all, is not the source of this 
anomalous putting of the less over the 
greater, of much higher importance than the 
absurdity itself? Then what zs that source? 
I do not hesitate to say that it is the egoism, 
the self-complacency, the vanity, of the pro- 
fession that so mis-erects so noble a struc- 
ture as the system of law. Law is a science, 
but do not lawyers often forget that it is the 
science of human justice? Is there not far 
too much of a feeling that it is much like a 
skillful playing of a poker hand? And do 
not very, very many lawyers entertain the 
view (unconsciously perhaps, but still the 
guiding view) that the preservation of the 
scientific status of law, keeping it on the 
plane that the layman cannot get his foot on, 
is the real use of the law? I can remember 


several innovations in the law, such as ad- 
mission of evidence of plaintiff and defendant, 





and I well remember that too many lawyers 
mourned, not any weakening of the powers 
of law to furnish substantial justice, but that 
the technicalities of the profession, gained in 
a life-time, were swept away! Is not this 
hideous, when you come to reflect on its full 
meaning that facilitation of justice is less im- 
portant than preservation of tricks in shuffl- 
ing the cards that a veteran gambler in legal 
practice has acquired? A typical instance 
of the utter rot and nonsense this ultra-pro- 
fessional view brings about, was-the Original 
Package case, arrived at by metaphysical in- 
ductions and refinements of mystic logic, until 
the plain common-sense of nearly every man 
told him that the most evident rights of self- 
government were held as of less account than 
fancy goods in the legal line. By the way, 
that decision was clearly outlined forty years 
since by “ Porte Crayon.” He was down on 
Albemarle Sound, and told a native that 
there were men with mouths eight inches 
wide. Native declared that was a fish-story ; 
Porte reproved him for his incredulity, and 
pointed out that deductions from known facts 
proved this statement. ‘We know that 
oysters must be eaten whole, we know that 
there are oysters eight inches across the 
minor dimension, therefore there must be 
mouths eight inches wide to take them in, 
or the beautiful chain of harmony in the 
universe is broken.” Native wasn’t a court, 
and replied “ Mister, you must be from the 
North.” “Why?” “Why, because they 
are so bookish and larned up there that they 
will believe anything” ;—transpose “ be- 
lieve” to “decide.” This delicacy of ap- 
prehension led a judge in Pennsylvania to 
decide that a party iff A county, holding 
license there to sell liquor, was guilty of sell- 
ing without license if he shipped it C.O.D. 
to B county! Had he shipped without the 
C.O.D. provision he would have sold in A 
county, but the C.O.D. kink put the sale in 
B county! Now that is just the sort of 
“law” that the layman has a right to be- 
come ‘“‘adisgusted” one over. That a man be 
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confined in jail for 90 days for not arriving 
at the correct inductive conclusion on the 
point between C.O.D. and ordinary collec- 
tions, may be, abstractly, very proper, but 
the layman knows his liberty ought not to 
hang on such delicate distinctions as that. 
The distinguished counsel for the victim — 
now a justice of the U.S. Supreme Court — 
remarked to the State Supreme Court that 
this decision was one of the class that brought 
the law into derision, and a “‘ Disgusted Lay- 
man” felt much encouraged at this substan- 
tial endorsement of his view that such “law” 
was an ass. (Of course the Supreme Court 
reversed.) Now it is not worth while kick- 
ing up a stir at individual asininities in ad- 
ministration of law. As long as we have 
‘gentlemen of the long ears,” they w2// some- 
times don the “long robes,” and their ears 
will stick out. But it is eminently proper, 
and thoroughly consonant with progress of 
right and justice, that such asininities be not 
afforded shelter under the coat-tails of ‘‘ My 
Lord Bracton,” or any other fossil, that 
evident injustice be not perpetrated under 
cover and patronage of abstractions like 
that establishing that men must have mouths 
eight inches wide, or that by which it is 
established that if Bill, in Illinois, sells Jack 
his pocket-knife that he has just brought over 
from Indiana, is it ‘‘ inter-state commerce” ! 
Let every ass be obliged to.bear the full 
burden of his ears, and fewer of them will 
get into positions designed for wise men. 
Of course I am not proposing that lawyers 
become altruists at once. It would be a bad 
thing for us all. Had altruism been the rule 
since the beginning of the human race, we 
would still be cave-dwellers, for selfishness in 
some form —call it emulation if you will — 
has been and always will be, the hidden 
spring that forces all human progress for- 
ward. Such fanciful nonsense as that law- 
yers should not keep accounts or render 
bills, that their pay be all honorariums, is 
balderdash, and it is your ‘“ Disgusted’s” 
private opinion that a good many lawyers 





who admire that view do it in dread of being 
identified as the individual for whom the 
proverb was designed, “‘ the laborer is worthy 
of his hire.” 

Your “ Layman” has very correct ideas 
of jury service, and a ‘‘ Disgusted Layman” 
hardly knows that his disgust at jurors does 
not equal that he entertains for law and law- 
yers. Did it ever strike you lawyers what 
an excellent thing it would be for you if you 
all had a course of jury service to educate 
you in what the average jury thinks of things? 
For instance—your “ Disgusted Layman” 
was once on a jury in Criminal Court, trying a 
miserable petty roadside-scrap assault and 
battery case. Left to themselves, the jury 
would have disposed of the case without leav- 
ing the box by acquitting and dividing the 
costs, but the ‘‘ member of the Bar” who de- 
fended, only belonged to the Bar for the sake 
of going to the Bar Association picnic, and 
was worked up on the importance of his 
case. He quoted Magna Charta, the Bill of 
Rights, the Constitution of the United States, 
and finally the statute of the State, to 
convince the jury that when a man was as- 
saulted he wasn’t guilty of assault and bat- 
tery in striking back, until he kept us over 
half a day trying a contemptible case that 
ought not to have taken half an hour, and 
the jury were determined to “get it in” on 
that lawyer somehow, and on retirement, the 
only unanimous motion was ‘“‘ Move we ac- 
quit and put the costs on Mr.——” (said 
member of the Bar for the defendant) ; every 
hand went in in “aye” for that motion, and 
if Judge or Judge had been on the 
Bench, that verdict would have been ren- 
dered, butseveral of us knew that Judge ; 
who tried the case, had no more notion of 
humor than a cow, and would not see the 
joke, but send us back with a reprimand. 

Then is it amusing to note the. solemn view 
raw jurymen take of their oaths and obliga- 
tions to their country. In the first few trials 
the new juryman gets on, he will ponder and 
argue whether Molly Jones’s calling Betsy 
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Smith an “ old cat,” justified Betsy in hitting 
Molly on the nose, and grave will be his de- 
liberations. But wait until he has had a 
week’s dosing of tin-pot assault and battery 
cases, and he has wider views, and his vote 
generally is “acquit and divide the costs. 
They'll know enough to keep out of court 
next time.” 

Then I remember where a lawyer in Com- 
mon Pleas lost the case he would have won, 


had he not put a nasty-tempered, nagging, | 


spitfire woman witness on the stand. The 
law seemed all straight for his side, and the 
evidence preponderated on that side, but the 
jury saw right off that this spitfire woman 
was at the bottom of the row, and agreed 
that her mother-in-law was eminently justi- 
fied in leaving her husband who would keep 
such a daughter in his house to torment her 
mother-in-law, and as one juryman said, “If 
it is the law, that a woman must put up with 
being deviled half out of her life by a hel- 
licat like that, that I would rather hang my- 
self than live with, then .... the law” (the 
question was: had the husband lost his 
‘‘courtesy”” in his deceased wife’s estate, by 
her leaving him in consequence of his per- 
secution? and the jury decided that he had 
‘‘abandoned ” her by abandoning her to the 
persecution of this infernal daughter). 

The funniest case your “ Disgusted Lay- 
man” ever knew of a lawyer (and a tip-top 
one too) losing his case for himself, was in 
a suit about the identity, and consequent 
ownership, of acow. The case had knocked 
about from court to court until it was a ques- 
tion of three or four hundred dollars costs, 


not just a cow. The late Col. — had 


| 
| 
| 
| 
| 





his case won: his client has several pretty 


daughters who all swore they had milked 
the cow, knew she was “ pap’s,” etc., while 
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the other party had only one daughter and 
she wasn’t pretty. But the Colonel wanted 
to make sure, surer, so he put on an outside 
witness who swore to the cow, having bored 
her horns for “hollow-horn.” But the 
late Bob (the lawyer opposing the 
Colonel) was an old granger and knew lots 
about cows, and casually inquired of the 
witness, ‘‘ I suppose you saw the holes in her 
horns?” ‘‘ No,” said the witness, ‘‘ but I saw 
the marks of where they had grown up.” 
“Ah, all right,” said Bob, and immediately 
called for , who was the clerk of the 
court. was much amused, as he im- 
mediately saw through Bob’s game and took 
the stand. ‘ Mr. , you are an old 
farmer?” ‘Yes, sir.” ‘ You have known 
horns bored for hollow-horn?” ‘Yes, sir.” 
‘Did you ever know of one where the holes 
grew up?” ‘No, sir, the holes will never 
grow up if the cow should live to be an 
hundred.” Bob scouted around the court 
room, picked up every old stockman and 
farmer he knew, all swore as did Mr. : 
and Bob won his case out of hand. 

I remember how the late Hon. Welty 
demolished a consequential, self-important 
witness who had sworn to the good charac- 
ter of a defendant that Welty was prosecut- 
ing. This witness was then, and long had 
been, engaged in floating all sorts of wildcat 
railroad schemes, and swore to having known 
this defendant in connection with ‘ railroad 
enterprises.” ‘ Stop — ,” said Welty, 
“what were these ‘railroad enterprises’? 
Was there any dirt dug, or did they have 
any iron laid, or own any cars? or were they 
just some of these [the witness’ name } 
air-lines?”’ The Court was convulsed. 
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CHAPTERS FROM THE ANCIENT JEWISH LAW. 


By Davip WERNER AMRAM, OF THE PHILADELPHIA Bar. 
’ 


III. PROCEEDINGS IN DIVORCE. 


¥ 
HE divorce procedure of the ancient 


Hebrews was a simple matter. Abra- 
ham, at the instigation of his wife Sarah, 
dismissed his wife Hagar; and this act of 
divorce is recorded with naive simplicity 
in the Book of Genesis (xxi. 14): “ And 
Abraham rose up early in the morning 
and took bread and a bottle of water and 
gave it to Hagar, putting it on her shoulder, 
and the child, and sent her away.” In the 
patriarchal state of society, all persons who 
were members of the family, whether wives, 
children, kinsmen or slaves, were uncondi- 
tionally subject to the power of the oldest 
male ascendant, the patriarch. 

The exercise of this power was qualified 
only by the subtle influence of customs and 
traditions, which in course of time crystal- 
lized into law and became: acknowledged 
and authoritative precedents. The instance 
cited shows the power of the father and 
husband, exercised it is true, according to 
the Biblical story, against his will and in 
deference to Sarah’s desire, but neverthe- 
less indicative of his absolute right. And 
it is to be noted that Hagar was not the 
concubine or slave of Abraham, but his 
wife. (Gen. xvi. 3.) 

There is no formality mentioned in con- 
nection with this act of divorce except that 
he gave her some food and water before 
sending her away. This, however, is to be 


taken rather as an act of mercy than of law. , 


As long as the patriarchal family was 
nomadic, and never permanently in contact 
with other families, the simple “ sending 
away” may be assumed to have been suffi- 


cient as an act of divorce; but when the | 


herdsmen became agriculturists with fixed 


habitations, new conditions arose which 


gradually changed the ancient forms of | 





procedure. With the introduction of writ- 
ing, the act of divorce, like all other legal 
acts, was attested by a writing which was 
given to the wife as proof of her divorce 
and of her eligibility as a candidate for a 
second marriage. It enabled her to prove 
property in herself. For, as a maid she was 
under the power of her father, as a wife 
under the power of her husband, but as a 
divorced woman she became her own mis- 
tress. When we reach the period (about 
621 B.C.) when the law of Deuteronomy 
(xxiv. I-4) was promulgated, the procedure 
consisted of three steps: the husband had 
to write a Bill of Divorcement, give it to 
the wife, and send her from his house. The 
omission of either formality was fatal and 
rendered the divorce null and void. 

The Deuteronomic Code, in the passage 
referred to, speaks with legal precision and 
brevity. To understand it clearly the 
traditions and laws of the Talmud must 
be consulted. And indeed it is entirely 
impossible to understand the laws of Bible 
without a knowledge of the Talmud. Many 
of the Talmudic laws date back to a hoary 
antiquity and are contemporaneous judicial 
interpretations of the Biblical laws of which 
they are supposed to be a later expansion 
and commentary. 

Not every man could write a Bill of 
Divorcement, and in most cases the. ser- 
vices of a scribe had to be called into 
requisition. As the scribes were usually 
of the priestly class, the act of divorce was 
invested with a certain degree of solemnity. 
The most ancient simplicity gave way to a 
greater complexity in procedure, and the 
system which has been preserved in the 
Talmud was established. Here the un- 
trained intellect of the average man was at 
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sea, and the whole matter was referred to 


men learned in the law, to prepare the | 
and do all | 
| respective sizes of the letters in the Get, 


papers, examine the witness 
things necessary to effect a legal separa- 
tion of the parties. 


The original form of the Get (Bill of | 
During the period | 


Divorce) is unknown. 
of Zanaim (teachers of the Mishna), which 
ended during the second century A.C., any 


document which contained certain apt and | 
| when the custom of employing professional 


operative words constituted a Bill of Di- 
vorce. 


the Jews, who exercise their own jurisdic- 


tion in these matters in eastern Europe, in 
Asiatic and African countries : — 


of the month Sivan, in the year 5645 of the crea- 


tion of the world according to the era of our | 
reckoning here in the city of Cairo, which lies | 


on the river Nile and the wells of water, I, David 
the son of Benjamin the Levite, who am this day 
in this city of Cairo, which lies on the river Nile 


and surname, I and my father, my city and my 


free will, without compulsion, that I leave thee, 
and free thee, and dismiss thee, my wife Rebecca 
the daughter of Paltiel, who art to-day in this city 
of Cairo, which lies on the river Nile and the 


father’s city may be known), who hast been my 
wife heretofore until this date; and hereby I 
do free thee, and leave thee, and dismiss thee, 
that henceforth thou mayest have the power, and 


go to be married to any man whom thou mayest 
choose ; and no man shall hinder thee, on my 
behalf, from this day forever; and thou art 
allowed unto any man. 


missal and an instrument of Freedom. 
According to the Law of Moses and Israel. 


REUBEN, THE SON OF JACOB, wé/ness. 


SIMON, THE SON OF JOSEPH, wetness. | 


The language of the Get is the Aramaic 
idiom of the Talmud. 


The following form, which is at | 
least 1500 years old, is still in use among | 
chirography ceased to exist, and it became 
| customary to write the Get on prepared 
| forms, 
| date. 


‘On the third day of the week, the third day | : . est yee 
| not‘make a mistake in writing the Gef, it 


ulgiip | binical schools, gave 
father’s city may be known), do declare of my | 


And this shall be unto 
thee from me a Bill of Release, a letter of Dis- 


The law requires that a scrupulous exact- 
ness must be observed in conforming to the 
rules of procedure in divorce, even to the 


the kind of ink to be used, and the sub- 

stance on which the Get may be written. 
The reason for these minute regulations 

was to prevent any possible ambiguity, and 


| their effect was to compel the husband to 


seek counsel of the scribe or Rabbi. But 
talent in the execution of the Get had be- 
come invariable, the reasons for the rules of 


with blanks left for name and 
For as the Rabbi presumably would 


became a matter of indifference whether 
he used a blank form or wrote the whole 
Get himself. 

The question as to the material on which 


| a Get may be written, as indeed almost 
and the wells of water (and by whatever name | 


every other question discussed in the Rab- 
rise to much fine 
dialectic hair-splitting. One unconscious 
Talmudic humorist put the question: ‘“ May 
a Get be written on the horn of a cow?” 
We are forcibly reminded of Mr. Meeson’s 


wells of water (and by whatéver name and sur- | Will in another question, ‘“‘ May a Ge? be 


name thou and thy father and thy city and thy | 


written on the hand of a slave?” 
The discussion about the Get on the horn 


| of the cow arose in this manner: The Deut- 
| eronomic law provides that the husband 
| shall write (a Bill of Divorce) and give it 
that thou mayest have the control over thyself to | 


to the wife. Now, said the Rabbis, inas- 


| much as in the Zora the words writing 


and giving follow each other closely, 
therefore, nothing must be done to the 
Get between the writing and the delivery ; 
for instance, if, after being written, but 


before delivery, it is torn on the margin, it 


| is invalid and a new Get must be written. 


Now our aforesaid unconscious humorist 
spoke up: ‘Suppose a Ge¢ is written on 


| the horn of a cow and the horn is sawed 


off and given to the wife; is it a valid Get?” 








The answer was promptly given: ‘“ No, you | 
must give her the whole cow.” It will of | 
course be understood that this is not a 
serious question of practical importance, 


and was not so considered by the Rabbis. | 
It was suggested by their natural desire to | 
view every possible and even impossible | 
phase of questions under discussion, running | 
down every point to its logical result, in | 
| accord. 


order to provide for every contingency and 


to bring all human action as far as possible | 


under a complete system of law. 
Although customarily written by a scribe 
or Rabbi, the Get may be written by any 
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one except certain persons under natural or 
legal disability, such as infants, idiots, deaf 
mutes, slaves and idolaters; it must be 
signed by two competent witnesses. 

The husband did not sign the Get, his 
name appeared in the body of the docu- 
ment, and before the witnesses signed they 
heard his declaration that the Get was given 
by him to his wife of his own free will and 
The Get was delivered to the wife 
or to her. lawfully constituted agent, and 
thereupon she left the house of her hus- 
band and the divorce was complete. 





OLD-WORLD TRIALS. 
VI. 


THE STANFIELD 


MORE hardened villain than James | 

Blomfield Rush has seldom stood at | 
the story | 
| persons pragtically undertook to release him 
| from the mortgage if they obtained posses- 


the bar of a court of justice, and 
of his crime reads like a romance. 

Rush was the tenant of three 
the Stanfield Hall near 


farms on 


estate, Norwich, 


which, at the time of the tragedy we are | 
Isaac | 


about to relate, belonged to Mr. 
Jermy, the Recorder of that city. In the 
course of the year 1844 he became involved 
in pecuniary embarrassments, and obtained 
from his landlord advances: of money, the 
repayment of which was secured by a mort- 
gage. The mortgage deed provided for 
the discharge of the loan on the 30th of 
November, 1848. When that day drew 
near, Rush was not only unable to meet his 
engagements, but was on the worst possible 
terms with Mr. Jermy, who had been com- 
pelled some time before to take proceedings 
against him for ejectment. He did not, 
however, allow the day of payment to ap- 
proach without making some preparations 
for getting rid of his debt. Mr. Jermy’s 





HALL MURDER. 


title to the Stanfield Hall estate was being 
impugned by two hostile claimants, with 
whom Rush entered into league. These 


sion of the estate. Not content with this 
satisfying assurance, Rush forged the signa- 
ture of Mr. Jermy (among other documents) 
to a deed, releasing him from his liability to 
repay the mortgage debt. This forged sig- 
nature was attested by a woman, Emily 
Sandford, who had been a governess in his 
family, and had been seduced by him under 
promise of marriage. 

On the evening of the 28th November Mr. 
Jermy was shot through the heart, at his 
hall door, by a man whose head and face 
were concealed from view by a black cape. 
On hearing the report of firearms in the 
hall, old Mr. Jermy’s son stepped out of the 
dining-room to see what was the matter, 
and instantly met the same fate as his father. 
Mrs. Jermy and her maid, Eliza Chestney, 
now came upon the scene in a state of ter- 
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rible trepidation, whereupon the ruffian shot 


the former in the right arm, and the latter | 


in the leg. 


| 
| 


to have been made, but the two surviving | 


victims of the outrage and the servants had 
no doubt whatever that the perpetrator of 
the murders was Rush. On the following 
morning he was arrested in the lodgings 
where he had been living with his mistress, 
Emily Sandford, and contented himself with 
a simple denial of his guilt. Indue time he 
was brought to trial, at the Norwich assizes, 
before Mr. Baron Rolfe and a jury. Mr. 
Sergeant, afterwards Mr. Justice Byle, 
author of the famous book on “ Bills,” and 
owner of the still more famous horse named 


” 


‘Business,’ which formed a convenient ex- 
cuse for many a pleasant holiday,’ prose- 
cuted for the Crown. The prisoner defended 
himself. It is stated that he endeavored to 
secure the services of an English barrister 
upon the terms that the latter should not 
conduct his defense, but simply advise him, 
if so required, on any legal points that might 
arise in the case. Of course no counsel 
would accept his brief on such conditions, 
and he was accordingly left to fight his own 
battle to the best of his ability. 

The probabilities of his guilt almost 
amounted to demonstration. In addition to 
the strong and concurring testimony of Mrs. 
Jermy, Eliza Chestney and the servants, and 
to the powerful motive for the commission of 
the crimes, that we have shown to exist, 
Rush’s conduct, both before and after the 
critical period, was inconsistent with the hy- 
pothesis of his innocence. He had left his 
lodgings mysteriously shortly before the 

* Mr. Sergeant Byle’s horse was as dear to him as his 
practice, and he often absented himself from chambers to 
enjoy its society. Ifaclient happened to call on any of 


these occasions he was gravely informed that Mr. Sergeant 
Byle was “ away on business.” 
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crime was committed, and had returned to 
them in a state of profound agitation after 


No attempt to arrest him seems | an interval long enough to have allowed of 


his being the murderer. He had destroyed 
the clothes that he wore on the fatal night, 
and had solemnly conjured his mistress not 
to disclose the fact that he had been absent 
for more thana few minutes. Finally he set 
up, for the first time at the trial, the extra- 
ordinary defense that when he left his rooms 
on the night in question, he met a gang of 
men, who were presumably in the service of 
the claimants to the estate, and who told 


| him that they were going to take forcible 


possession of Stanfield Hall. Of course the 
suggestion was that these persons had been 
the authors of the outrage. But the strong 
intellect of Baron Rolfe brushed this specious 
tale aside, and put the circumstantial evi- 
dence before the jury with convincing 
power. A verdict of Guilty was returned, 
and Rush suffered the last penalty of the 
law. He remained utterly impenitent to 
the end, and walked gaily to the scaffold in 
a pair of patent-leather shoes. During the 
process of pinioning he complained that the 
rope hurt him, and urged the executioner to 
keep cool and to take time. His case is one 
well calculated to arouse serious reflection. 
Here was aman possessed of good natural 
gifts and certain superficial graces of char- 
acter, but who, when any obstacle crossed 
his path, at once displayed the pitiless fero- 
city of a tiger. The misplaced sentiment of 
the present day would probably have digni- 
fied his wickedness with the pretentious 
name of instinctive criminalism. But the 
grim school to which Rolfe belonged knew 
nothing of that strange disease which in re- 
cent years has been imported from Italy into 
England and America, and he was treated 
as men treat the wild beast that he resembled. 
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By Dennis W. DouTHWAITE. 


a 


HEN Dugdale was about compiling | 
that excellent folio volume of five | 


hundred pages, which he designed as a 
‘‘ manual for students of lawe and all serious 
persons,” he was moved, in the first place, to 
descant on the want which that handy vol- 
ume was about to fill. Many and quaint are 
the reasons which urged him to this end — 


than any similar plot in the kingdom. Yet 
how seldom comes a Bencher with the same 


| pious enthusiasm which marks the Oxford 


now-a-days men publish a series on less | 


provocation— and among them, ‘for that 
divers Young Students, finding in the An- 
tient Year Books frequent authorities for 
opinions, not only do take all of them to be 
Judges of old . . . but which is much worse, 
viz., in not being well acquainted with the 
true names of the Judges, do take those ab- 
breviations of their names, there found, to 
be their very genuine and proper appella- 
tions; /d Est Mutt. for Mutford, Stouff. for 
Stouford . . . consequently their so well 
deserving memorie is utterly buried in the 
depth of Oblivion.” It is uncertain whether 
the Young Student now-a-days permits him- 
self the recreation of the Antient Year Books. 
An ever increasing curriculum makes it diffi- 
cult to find time for lighter reading, and in the 
need to master ‘“ Smith’s Analysis of Jones’s 
Equity,” the more fanciful attractions of 
Bracton ‘“ De Legibus” (which Coke read 
three times a year) must needs be eschewed. 
Moreover, Time has played havoc with many 
of the names there mentioned, and has, per- 
haps, come to look on “ Stouff.” as indeed 
“a very genuine and proper appellation” 
for certain things there laid down. So that 
the preface to the “ Origines”’ is only quoted 
now to point out that our legal heroes still, 
to some degree, suffer from the same neglect. 

It is not too much to say that the plot of 
ground about the Temple Church or the 
Middle Temple Hall holds more tradition 





Dons who charge a higher rent for the 
rooms from which Shelley was expelled. 
How few among the present dwellers in the 
Temple could say, off-hand, where Black- 
stone’s chambers were; or Mansfield’s, al- 
though Pope has embalmed the very num- 
ber in his verse. Or tell the site of the 
house on the outskirts, where Selden lived, 
in what Wood calls “ a conjugal way,” with 
the Countess of Kent. How many Middle 
Temple men can direct you to the door in 
the Hall under whose hammer-headed nails 
can still be felt the tanned cuticle of that 
over-daring Dane who was caught stealing 
the plate, and so was skinned for a warning? 
It becomes increasingly difficult to find that 
door. Nay, who knows now which is old 
and which new Temple — which part of 
Middle Temple Lane is “ of the good date” 
and which has a poor modern reputation of 
1700. 

‘“‘T don’t know,” says Thackeray, ‘“‘ whether 
the student of law permits himself the re- 
freshment of enthusiasm, or indulges in 
poetical reminiscences as he passes by his- 
torical chambers, and says, ‘ Yonder Eldon 
lived; upon this site Coke mused upon Lit- 
tleton (a hard task this, for the place is not 
known) ; here Chitty toiled; here Barnewall 
and Alderson joined in their famous labors ; 
here Byles composed his great work upon 
Bills, and Smith compiled his immortal 
“Leading Cases.”’” We doubt if the Tem- 
ple often hears such musings; we fear that 
like Gallio (who was himself a lawyer) he 
cares for none of these things, and has 
but a very imperfect acquaintance with the 
traditions of his Inn. 
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It is perhaps fair to say at once that one 
element, at least, of romance is lacking. The 
Temple is not like Oxford—home of lost 
causes and impossible ideals — whose very 
impractical enthusiasms are a spur to affec- 
tion. From this point of view it has gen- 
erally been the Templars’ misfortune to 
be successful. 
There has been 
no leading of 
forlorn hopes 
or desperate 
resistances. 
They have nev- 
er had to stand 
the brunt of 
organized per- 
secution; not 
for many cen- 
turies has there 
been such a 
harrying of the 
Temple as fell 
on the Com- 
mons under 
Cromwell, or 
the Church un- 
der James. 
They have 
made even trea- 
son_ business- 
like, and have 
seen always 
where came in 
the possibility 
of successful re- 
sistance or the 
wisdom of re- 
form. “Their manners,” says Bishop 
Warburton, “have, in every age, been 
such as were the first improved and the 
last corrupted.” It is certain that the 
Bishop intended to be complimentary — 
he was addressing lawyers at the time — but 
the phrase is capable of two interpretations. 
In such debateable matters as politics and 
religion the line between “improvement and 
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’ 


corruption” is sometimes, and justly, a mat- 
ter of expediency, and we shall be doing 
Templars no great wrong if we say that what 
Hooker, as master of the Temple, called 
the “eye of civilization” has sometimes 
had a squint in favor of the dominant party. 
It is very much to its credit that it has been 
no such villain- 
ous obliquity 
as has marked 
most other 
public  institu- 
tions at one 
time or anoth- 
er. 

The scattered 
notes which fol- 
low may serve 
to gather up 
some Temple 
legends worth 
recalling. 

For the most 
of the buildings 
in London, east- 
ward of Temple 
Bar, the great 
fire of 1666 is 
the beginning 
of history. 
That burning 
only singed the 
outskirts of the 
Temple, and, 
although at va- 
rious times 
there have been 
smaller fires, 
which have cleared away much that be- 
longed to Tudor times, there still remain 
the Temple Church, the Middle Temple 
Hall, and some corners, here and there, 
that boast an even longer life. History 
begins here with the Temple Church, 
raised in 1184 by the Knights Templars 
in the likeness of the Church of the Holy 
Sepulchre. With the extinction of the 
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Order and the 
and goods, the Temple went to the Hos- 
after 
leased to the little company of lawyers as 


dispersion of their lands 


pitallers, and some few years was 


their place of rest and study. They were a 
small body enough, having something of the 
ecclesiastical habit still clinging to them, in 
days when neullus clericus nist causidicus was 
something more than a rhetorical apothegm. 
Men 
law with a touch of religious zeal, —as if they 


seem to have devoted themselves to 


had received a “ call” before entering. They 
probably saw nothing incongruous in St. 
Swithin sitting as Lord Chancellor and 


solving a peasant’s claim for broken eggs 
by restoring the eggs uncracked by a mir- 
acle from the Bench.' 

For such a band of enthusiasts the Temple 
was a perfect home. London ended then 
at Ludgate, and the river Fleet (now a city 
sewer) flowed between. On the one side, 
Fleet Street was an open road as far as 
Westminster; on the other, broad grounds 
sloped down to Thames side —a river then 
spanned by one bridge, that still ran ‘silvery’ 
Shut off from tumult, 
and guarded from attack (even now at night 


pasta pleasant strand. 


the Temple is a fenced city guarded by gates 
on every hand), the place seems to have kept 
for many years this shadow of monasticism. 
The dining and sleeping in pairs, ‘‘so that 
one might watch the other,” 
lost its efficacy, the expulsion from Hall, 
and other methods of punishment, were all 
relics of the older dispensation, and served 
to mark out the new Templars as a separate 
and exclusive order. 
wards, when Wat Tyler and the men of 
Kent poured down on the lawyers, sacked 
their houses and made bonfires of the books 
and rolls, it was ‘‘ to spite the Knights Hos- 
In most risings of the kind the 


though it soon 


Eighty years after- 


pitallers.” 
Temple seems to have received almost the 
first attention of the mob. 

‘The first thing, let’s kill all the lawyers,” 


1 “Statimque porrecto crucis signo, fracturam omnium 
ovorum consolidat.”— William of Malmesbury, 242. 
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says Dick in “ King Henry VL.,” and it is 
matter of history that the Temple was among 
the first places which Jack Cade marked 
Three hundred 
years after, at the time of the Gordon riots, 
Mr. Scott, afterwards Lord Eldon, 
came down from Cursitor Street to 
chambers with his girl-wife on his arm, he 
found Fleet Street alive with a rabble full of 
the 
the closed gates was gathered an army of 
And very rough treatment did the 


out for instant destruction. 


when 
his 


same amiable sentiments, while inside 
defense. 
beautiful Bessie Surtees receive, so that when 
they reached the Middle Temple gate her 
head was bare, her kerchief torn, and all her 
It would 
be pleasant to be able to add that the garri- 


ringlets loose about her shoulders. 


son, inspired by the lady’s lovely confusion, 
and burning for revenge, dashed out and 
made havoc from Thames to Tower Hill. 
The facts are that they preferred to remain 
strongly intrenched inside; and when, later 
in the day, some of the younger brethren 
formed themselves into a troop for active 
service, they found the door shut in their 
faces by the officer in command. He de- 
clined, he said, to allow his soldiers to be 
shot from behind. 

The first Temple student whom we can 
identify with anything approaching certainty 
is Geoffrey Chaucer. This is to reject St. 
Swithin, since it does not seem probable that 
he belonged to any Inn of Court, and in any 
case was hardly of the stuff of which stu- 
dents are made. It is different with Chau- 
cer, although here, too, material is scanty 
and confined to one bald entry in the pre- 
face of Mr. Thomas Speght, which assigns 
him to the Inner Temple, and adds, as cor- 
roboration, that he met there ‘the moral 


” 


Gower ‘Not many years since,” adds 
Speght, ‘“‘ Master Buckley did see a record 
in the same house, where Geoffrey Chaucer 
was fined two shillings for beating a Fran- 
ciscan friar in Fleet Street.” This is the 
only record of the incident, although the 
learned Mr. Thornbury, copying from 
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Speght, but anxious to find reasons for such 
a diversion, speaks of ‘‘an insolent friar.” 
Why insolent? ¥e ne vois pas la nicessité. 
It should be said, however, that the one 
great house was not split up into the Inner 
and Middle Temple until twenty years after 
So that the story has at 
One may set against this 


Chaucer’s death. 
least one defect. 
the wonderful por- 
trait of the 
ciple (caterer) in 
the ‘Canterbury 


Tales’ 


man- 


manciple 
the 


‘A gentil 
was there of 
Temple 
whom 

mighten take en- 


Of achatours 


sample 
For to be wise in bying 

of vitaille,”— 
where the descrip- 
tion is plainly from 
intimate knowledge 
of the buttery. 
commenta- 
for 


jecting the legend 


Some 
tors are re- 
altogether, of 
whom Canon Todd 
is the first. It is 
interesting to note 
that Todd at 
time ‘sus- 
pected of Roman- 
ist tendencies.” So 
that, in the matter 
ofa friar, one might 


was 


one 


TEMPLE CHURCH 


look for some show 

of prejudice at the Canon’s mouth; but he 
would probably have swallowed St. Swithin 
and the eggs without a murmur. The men- 
tion of the amount of the fine — not an ex- 
orbitant price as Friars went then — is proof 
of the peculiar jurisdiction which the Benchers 
The student who to-day bon- 
neted a bishop (or whatever is the modern 


exercised. 


equivalent of Friar-baiting ) would be handed 
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over to the civil authorities. 
time the 
Benchers, covering every question of dress 


But for a long 
rigorous code framed by the 
and deportment, recreation and study, was 
almost the only one to which the members 
were amenable. 
It is long before we obtain another glimpse 
Occasionally, as in 
1441, 
clatter of swords in 
Fleet Street, when 
the “ youths of the 
Inns of Court” are 
the 
Lon- 
the 
Tem- 


of Temple manners. 
there is a 


with 
of 
don.” To 
credit of the 
plars be it said that 


“out” 
“ citizens 


they held out for 
two days, and only 
yielded to the sher- 
iffs and the 
diery. In 1458 the 
disturbance is 


sol- 


re- 
the 
students are driven 


newed, when 
back by the archers 
to their Inns, leav- 
ing ‘the Queen’s 
attorney ” dead be- 
hind them. One 
feels for the man of 
law, whom 
and office had not 
spoiled, stealing 
out from 


power 


his dry 


(NORTH SIDE). 


parchments and 
writs of capias to 
hit some douce citizen over the costard for 
old sake’s sake. His name has escaped us, 
but, even anonymously, he is interesting as 
our first glimpse of a Templar in office. 
The general tenor of history so far is, it 
must be confessed, unprofitable. 
We first find any authentic picture of 
Temple study, fifty years afterwards, in the 


person of Sir Edward Coke. His mode of 





416 





The Green Bag. 





life there is well known. 
pected of the future commentator on Little- 
ton, Coke was a ‘‘reading man.” His day’s 
work has come down to us in the pages of 
Lloyd. ‘He rose at five, lighting his own 


As was to be ex- ' 


fire, and then read Bracton, Littleton, and | 
the ponderous folio abridgments of the law | 


till the court met at eight o’clock. He then 


took boat for Westminster and heard cases | 


argued until twelve o’clock, when the pleas 
ceased for dinner. After a meal 
Inner Temple Hall he attended Readings in 
the afternoon, and then resumed his private 
studies till supper time, at five o’clock, after 
which he slammed his chamber door and 
set to work with his commonplace book to 
index all the law he had amassed during the 
day, and at nine he retired to rest.” 

We shall not be able to love Coke over- 
much, but we may always admire his hon- 


in the | 


| till Easter terme. 


never entered a play-house (and thanked 
God for it), and was in all things a business- 
like and unimaginative person. One ugly 
jest is recorded of him in Manningham’s 
Diary —a book of which we shall say 
something later: ‘‘ Booth being indited of 
felony for forgery, desyred a day to answere 
‘Oh!’ said Mr. Attor- 
ney, ‘you would have a Spring; you shall, 
but in a halter.’ ”’ 

In the same spirit, all through the trial 


_ of Raleigh (who had been his fellow-student 


at the Temple), Coke rained on him epi- 
thets such as ‘viper’ and ‘spider of hell.’ 
‘The extreme weakness of the evidence,” 
says Sir James Stephen in his history of the 
criminal law, ‘‘was made up for by the 


| rancorous ferocity of Coke, who reviled and 


esty, his industry, and his determination to | 


succeed. 
sible that we shall satisfy Coke hiinself. 
later life he was wont to say that there were 
three things for which he commended him- 
self: his obtaining so fair a portion with 
his first wife ; 
laws; the independent way in which he had 
obtained his successes, zec precio, nec pretio. 
There were not many ways in which Coke 


And in so doing it is quite pos- | 
In | 


his successful study of the | 


resembled his fellow-students, and the first | 


of these is not one of them. 
shown a more rash contempt for prudence 
than those Templars whose loves are mat- 
ter of history. It is all the more creditable 


Few men have | 


insulted Raleigh in a manner never imitated, 
so far as I know, before or since in any 
English court of justice.” It is a fair boast, 
and a pleasing one, and comes with author- 
ity. But we confess that ‘never imitated 

. . before or since” . is a phrase of 
which, in calmer moments, we should have 
liked to hear the Judge’s reading. 

In one thing, at least, Coke proved him- 
self a Templar —in his dogged resistance 
to any attempt to over-ride the Common 
Law or curtail the rights of Parliament. No 
man held worse cards or played a better game. 
No man was more closely watched and 


| came through the ordeal with less tarnish. 


that Miss Bridget Paston brought with her | 


to Mr. Attorney £30,000. 
would doubtless deny the justice of part of 
the third claim — and she would probably be 
right. She would maintain that she was 
properly coy and backward in consenting ; 


we should submit that it is not often that | 


£30,000 may be had without the asking. 
However excellent these achievements were, 
it must be confessed that they tend to make 
the story of Coke’s student days monoton- 
ous. He had no time to see the town, he 


Mistress Bridget | 


| 
| 
| 


He fought Bacon, he fought Bancroft, and 
withstood even majesty itself, even if, ac- 
cording to the histories, he ‘grovelled” at 
the royal snub. But while grovelling he 
still protested the excellence of the Com- 
mon Law and the merits of his own inter- 
pretation. If he lost his dignity, he seldom 
missed his point. There cannot have been 
much affection existing between Coke and 
his Inn. There were no friendships, merry- 
makings or diversions to remember. ‘“ The 
Temple,” says one panegyrist, ‘was often 
called ‘My Lord Coke’s Shop’”’; and the 
phrase, ugly as it is, could not be bettered. 
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| 


We can find only one story of those days. 


| that we have found Falstaff’s prototype in a 


It is said that he first came into notice | tale told in the Burleigh Papers no earlier 
when, as a student, he argued for the mem- | than 1582; and since the resemblance has 


bers in “the Cook’s case,” presumably a 
of bad commons in the hall. | 
Whatever it was, it had been a stumbling- | 
block to the Bench until Coke’s ingenuity 
and learning “ made all clear.” 

From the time of Coke onwards the Inns | 


| it rather fully. The 
| wood, Recorder of London, Burleigh’s very 


many points of interest, introduces some 


famous students and has not, so far as we 
know, been noticed before, we shall detail 


writer is one Fleet- 


good friend and spy on the Inns of Court, 





MIDDLE TEMPLE HALL. 


have chronicles enough and to spare. We 
hope to be forgiven if we assign the resi- 
dence of Falstaff and Shallow in Clement’s 
Inn to this period. Speaking by the book, 
their time had come and gone two hundred 
years before. We venture to assert that 
the anachronism is Shakespeare's rather than 
ours. There is very little about the Inns of 
Court novitiate of Falstaff to suggest the 
earlier monastic days of these institutions. 
Indeed, after some search, it seems probable 





| the Recorder observed: 


with the eye of a hawk for a Papist and 
responsible for many a Star Chamber case 
among the students. He tells how certain 
students of the Inns of Chancery have been 
indicted for a riot some nights since ‘for 
common disturbers of the peax, for night- 
walkers, for breakers of glass windows, 
lanthorns and such like.” At whose trial 
“T do suppose 
two of them to be descended of the blood 
of Nero the tyrant. I never knew of two 
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such tyrannical youths, the eldest not being 
twenty years old.” Forty years afterwards, 
if we mistake not, the memory of that night 
raised painful thoughts in the of 
Master Robert Shallow. 

“Shallow. O,Sir John, do you remember since 
we lay all night in the windmill in Saint George’s 
fields ? 

“Falstaff. No more of that, good master Shal- 
low, no more of that.” 

St. 
city, and it is probable that they took to the 
windmill on their way home from this enter- 
tainment, perhaps for safe hiding, perhaps 


mind 


because the Inn gates had been shut long 
before. Other commentators are without 
exception agreed that the memories of Shal- 
low on this occasion were all pleasant and all 
disreputable. But how much clearer is Fal- 
staff’s plaintive protest, if we believe that he 
Only the 
names of the two prodigies mentioned above 


was imprisoned the day after. 


are given. 
But we shall add one or two more. 
was little John Doit, and black George 
Bare, and Pick-bone, 
Squele, a Cotswold man; you had not four 
such swinge-bucklers in all the Inns of Court 
again.” There is yet another name more 
famous still — but we will let Fleetwood tell 
his own story: ‘ About a sevennight past, 
young Mr. Robert Cecill, your Lordship’s 
son, passed by St. Clement’s Churche, I 
standing there to see the lanterns hangen, 


They were Kniveton and Light. 


Francis 


The Green Bag. 


evils of bad company, and was tenderly 


George’s fields lay well outside the | 


“There | 


and Will | 


and to see if I cold mete with any outrageous | 


dealers. There stood sixe of the honest in- 
habitants with me. 
may see how a nobleman’s son can use him- 
self, and howe he putteth off his cap to 
poore men. Our Lord blesse him,’ quod 
they... Your Lordship hath cause to thanke 
God for so virtuous a child.” There were 
the makings of a diplomatist lost in Falstaff; 
and they were found in Robert Cecil, Earl 
of Salisbury. You may see the double of 
the incident in the Knight's interview with 
Gascoigne, when he warned the Judge of the 


‘Lo!’ quod they, ‘ Ye | 


solicitous as to how he bore his age. 

There is still a Lord Robert Cecil at the 
Inner Temple, who has earned the same 
amiable reputation among the burghers. 
But it is chiefly through the merits of an 
able treatise on Commercial Law. 

It is a pity that Falstaff nowhere makes 
any allusion to the inner polity of the Tem- 
ple. Clement’s Inn, to which he was. at- 
tached, was one of the junior schools of the 
Inner Temple, or, as Fortescue puts it, ‘such 
as receive gudgeons and smelts, while the 
Inns of Court have the polypuses and levia- 
thans, the behemoths of the law.” The fact 
that Falstaff never qualified for the haunts 
of the behemoth seems to point to an abrupt 
and early ending to his relations with his 
University. 

The only legal phrase that we can find 
attributed to him is, “the wearing out of 
six fashions, which four terms or two 
intervallums.” — A 


is 
all 
hard saying and designed, apparently, to 
bring ridicule on the profession. Neverthe- 
less, it is evident that most of the memories 
of his student days were pleasant to him and 
would bear re-telling. 


actions, and with 


A good man makes his life-time doubly last 
And lives twice o’er as he recalls the past. 


There was nothing of ‘‘ my Lord Coke’s 
shop” about his recollection, and we do not 
doubt that some whisper of the old mad 
days lingered, too, on his lips when he 
“babbled o’ green fields” at the last. 

How much of Falstaff is true and how 
much is false does not, as Mr. Burrell, Q.C., 
says of ‘‘The Bible in Spain,” ‘ matter a 
dump.” He may have been a portrait or a 
type. In any case he is the greatest Temple 
student in literature. Of Sir Edward Coke 
it was said that to no man were the liberties 
of England so much indebted as to him, 
and by some he is called our greatest Eng- 
lish lawyer. Of Falstaff it has to be said 
that he took more liberties than he gave, 


’ 
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and that it was not his familiarity with law, 


but some other more effective process, 
which bred in him his sovereign contempt. 
Stili “‘ we could have better spared a better 
man.” 

The life of a student was not, however, 
all cakes and ale. Only within certain 
o out into the 


times and limits could he g 
his gown. .His 


city, and never without 
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cause shall require) to be cut off from the 
Society.” This last ordinance he kept in 
his own peculiar fashion, making its observ- 
ance an excuse for defying most of the 
minor edicts of the world outside; while 
his daily services in the chapel he invested 
with a quaint ceremony and upheld with a 
fierce enthusiasm which helped to make 
piety more palatable. 





LAMB BUILDNG, INNER TEMPLE, 


presence, at least, was required at the 
Readings, Moots and Pleadings which were 
held from time to time. His attendances in 
Hall and Chapel were carefully watched, 
and, at one time, to neglect the latter was to 
enter on the broad road which led to the 
Star Chamber. He was called on “to order 
his habits and hair to decency and formal- 
ity,” even when no more precise rules were 
laid down for his deportment. Above all, he 
was to “yield due respect to the Benchers 
and Governors, his Antients: or (as the 


The method of his Readings may be 
briefly told. ‘The Reader (being one of 
the Benchers chosen for that purpose), first 
excusing his own weakness, will afterwards 
read his case—twice if so desired. Then 
the antientest Barrister takes the case and 
After whom the Judges and 
Benchers argue according to their antiquity, 
the puisne Bencher beginning first 
until the antientest Judge has argued. Then 
the Reader answers the objections, and so 
concludes that morning’s Reading.” But 


argues it. 
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although these exercises were provided, 
‘there was none that was compelled to learn,” 
inasmuch as after his entrance the student’s 
call was merely a matter of time, he might, 
if he pleased, go on growing daily more 
ignorant during eight years. The student 
who gave his mind to it might thus achieve 





an incredible degree of ignorance which, 
for the next four years after his call, he 
might increase or dissipate as suited him 
best. In either case, he might not practise 


until he was of twelve years’ standing, unless 


by a rarely given special permit from the 
Bench. 
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CASES AS “THE ORIGINAL SOURCES” OF THE LAW. 


By DwicHt ARVEN JONES. 


T is not uncommon to hear the decided 
referred to as ‘the original 
And this character- 
ization has some plausibility because of 
the fact that the cases do declare the law 
for a given locality. But when one stops 
to consider, he will see that the statement 
is not as to the authority of the law, 
but as to whence it comes, and that it 
contains a broad and exclusive assertion 
that the original sources of the law are to 
be found in the cases. 
is wholly untenable, and I think thérefore 
that the use of the phrase alluded to is 
open to the serious objections that it ex- 
aggerates the cases out of their proper 
sphere and ignores other and more im- 
portant sources of our jurisprudence. To 
gain a better view of this question let us 
consider, first, some of the apparent sources 


cases 
sources” of the law. 


Now this assertion 


of our law, and second, the scope of reason 
in creating and maintaining rules of law. 

No one in these days can question the 
great influence of Roman law upon the laws 
of European countries; and the more the 
subject of this influence is studied the more 
does it appear that this law has had a far- 
reaching effect even upon the law of Eng- 
land. In qur search for the sources of the 
law, we are therefore at once directed to a 
study of the Roman law, and there we find 
as the basis of the law a body of orderly 
principles. We perceive that we must study 
early fragments of laws, the Twelve Tables, 
and later the famous Institutes of Justinian, 
and that we must constantly investigate 
generalizations of law. In no other way 
moreover can we gain an idea of the 
system of law which was approved by the 
Romans, and most of which, as Prof. Shel- 
don Amos says in the preface to his work 
on the Civil Law, “is, under one form or 
another, living at this hour.” 





Back then of all the earliest decided 
English cases, we find this learned system 
of law. And not only has it existed in the 
far past, but side by side with the develop- 
ment of the common law in England, there 
has gone on the application of the principles 
of the civil law to certain phases of English 
life and to every-day affairs in France, in 
Germany and in other European countries. 
The English people therefore have been 
continually absorbing the rules of the civil 
law, and both reported cases and ancient 
treatises bear much internal evidence of the 
great extent to which principles of right 
recognized centuries before have been in- 
corporated into the English law. 

But not only have the cases thus been 
dependent upon ancient law, they have also 
frequently been controlled by custom or 
statutes, and they are in no sense the sole 
sources of English law. Statutory law more- 
over was not infrequently adopted for the 
express purpose of overturning the decisions 
of the courts, as may be illustrated by re- 
ference to the history of the early statutes 
enacted to prevent religious corporations 
from holding property in perpetuity. 

If we take our position at the present day 
and look about for the sources of our 
modern law, we find that we are entering 
upon a study to which a lifetime might be 
given with advantage. To estimate the 
effect upon our law of Roman, German, 
French and English law would be a haz- 
ardous and laborious undertaking, and one 
would be forced to study statutes, decisions 
and commentaries alike. But the task would 
not end there, for to trace the sources of the 
laws of a particular locality in this country 
one must take into consideration the effect 
upon them of many neighboring and co- 
ordinate jurisdictions. At no time more- 
over has the effect and influence of statute 
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law been more pronounced and varied than 
at present. This strikingly appears upon an 
examination of the law of corporations. It 
is not too much to say that from the deci- 
sions of the courts of one state no idea can 
be derived of the law governing corpora- 
tions in another state, and very little idea 
of the laws of the home state can be gained 
without a continual reference to the statutes 
to note the dates of changing laws. Indeed 
the whole subject of corporation law is built 
upon statutes, and they much more than 
the decisions are the sources of this law. 
Whence statutes are derived it 
not easy to trace, but of one thing we may 
be sure, the decided cases are not respon- 
sible for them. By the enactments of Codes 
also, and by the revisions of statutes, nearly 
every branch of jurisprudence has been 
greatly affected, and whether we turn to 
the law of real estate, the law of contracts, 
the law of domestic relations, the law of 
wills or the law of torts, we find all largely 
dependent upon statutes for the origin of 
many of their existing rules. 

By this brief review we may therefore see 
that the apparent sources of our law are 
remote, varied and intricate, and however 
much certain cases may have contributed 
toward the establishment of a specific rule, 
we will probably find the source of the rule 
far behind the case in which it was author- 
itatively announced; and we may also be 
sure that he who now neglects to consider 
the statutes as original sources of law will 
find himself outside the current of the times. 
But a review of the development of our law 
will be likely to convince the investigator of 
another thing, and that is, that beyond and 


these is 


| to govern the affairs of men. 


behind all the sources of the law thus far | 


mentioned there is one which is still deeper 


and more real, and one to which all decided 
cases and all statutes must answer for their 
stability, namely, reason. And it is the 


sphere of reason in giving rise to and in 
upholding rules of law that I wish partic- 
ularly to consider. 


| 
| 


There is a popular fallacy that the law is 
founded upon technical rules and precedents. 
But nothing is farther from the truth. The 
is founded on reason, and from the 
beginning of civilized society the human 
reason has been struggling to evolve rules, 
in accord with the prevalent ideas of right, 
And the 
present aim of the law is to control human 
actions with justice. 


law 


Therefore the highest 
authority for any rule of law is that it com- 
mends itself to the human reason as a just 
rule, 

In our country even the form of govern- 
ment is founded on reason. <A system has 
been adopted which commends itself to the 
intelligence of the people as a just and rea- 
sonable method of maintaining the rights of 
the country and of each one of its inhabit- 
ants. The Constitution of the United States 
and the various state Constitutions, all are 
dependent on reason for their stability, and 
not upon precedent. They derive their 
force from the public opinion which up- 
holds them and which in turn is founded 
on the general intelligence of the people 
as directed and controlled by the opinions 
and reasons of thoughtful men. So the 
decisions of all the courts find their most 
lasting authority in the fact that they are 
founded on In early times the 
foundation of the law in reason was clearly 
recognized, and the value of the Roman law 
lies in the fact of its orderly and comprehen- 
sive presentation of rules of conduct and 
life. And we now, looking back to ancient 
rules, follow or reject them because to our 
view, with the light of experience and in our 
circumstances, they are reasonable or unrea- 
sonable. We respect their authority be- 
cause they are valuable products of the 
minds of thoughtful men of the past, and 
we strive to retain the results of past ex- 
perience for use in future time and guard- 
edly follow precedent because it is reason- 
able that we should do so. There has been 


reason. 


| too a noticeable tendency in many branches 
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of modern law to set up standards of con- | 


duct and judgment which commend them- 
selves to the human reason. And we see 
now, that the law forces men to carry out 


' their agreements as it is reasonable to insist 


that these have been understood. It inter- 
prets their wills and construes their statutes 
as it is reasonable to read the language used. 
And it requires them to exercise reasonable 
care in their conduct toward one another. 
So rules in the law of evidence which some- 
times seem to shut out investigation are 
upheld simply because they are founded 
upon a knowledge of the uncertainty of 
human testimony and every new statute 
adopted is supported by the claim that it 
is the best, the most reasonable, rule on the 
subject. 

These instances show that the ever active 
and most deep-seated source of our law is 
reason, which is thus bringing all rules to 
submit themselves to its test. It is reason 
also that is constantly striving to get away 
from pernicious precedents, and the fact that 
so frequently in these days the effort for 
freedom is successful is most promising. 
The struggle to ascertain the “why” of 
old rules, the rebellion against precedent 
simply because it is precedent, and the de- 
termination to accomplish justice are most 
encouraging signs of the times. The human 
reason should not be cramped in any pro- 
fession and least of all in the law. And to 
follow precedent at the sacrifice of reason is 
superstition. What would reasonable men 
think of the science of medicine if it set its 
face against new remedies and new meth- 
ods because the older remedies and meth- 
ods had been approved by high authori- 
ties? And what must they think of the 
law when it refuses to take cognizance 
of new thought and of the modern deter- 
mination to get at justice because high 
authorities long ago settled how specific 
questions should be regarded? Unfortun- 
ately many instances arise where courts of 
the present day still cling to old and faulty 





precedents. And no more conspicuous or 
more disastrous example of this can be 
given than that afforded by the decision 
in the Tilden Will Case in the State of 
New York.' This decision violated the 
fundamental principle upon which the law 
of the interpretation of wills is built, and 
the court, happily by a narrow majority, 
refused to carry out the intention of the 
testator mainly because of former decisions 
which established a technical rule of ques- 
tionable value and one that has since been 
altered by statute.” 

Fortunately many instances might also be 
cited to show that courts have in recent 
years broken away from obsolete rules. 
And even in a late issue of the “ Albany 
Law Journal” attention was called to the 
number of times one of the most conser- 
vative and able state courts in our country 
has reversed its own decisions, and the 
action of the court in so doing was highly 
commended. This changing of view is 
necessary to progress in jurisprudence and 
is a striking proof that the decided cases 
are not the true sources of our law. If 
we look to the past, all acknowledge the 
great value of the variety of facts presented 
in the accumulated cases. Is it not reason- 
able to conclude that the new facts of pre- 
sent and future cases will illustrate rules of 
law in such a way that modification and 
change are necessary? Then too, the co- 
ordinate jurisdictions in this country tend 
greatly toward a modification of views and 
the establishment of just rules. The con- 
flict may go on for years, but eventually, 
with the aid of new facts and with the light 
derived from other courts, many conflicting 
rules will be harmonized. 

If we look upon the law as founded in 
reason, no difficulty is experienced in ob- 
serving changes in rules. The difficulty 
comes from supposing that precedents are 

*See 130 N.Y. 29. 

2L. 1893 C. zor. 

3 Sept. 9, 1893. 
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all controlling. It is only reasonable to 


expect change in the application of rules 


of law to the changing affairs of men. The 
fundamental principles do not alter. The 


desire and determination to do justice do 
not change, but the decision as to what is 
justice in a given case must vary as the 
circumstances which surround and illustrate 
In conclu- 
sion let it be made clear that if we admit 
that human intelligence or reason is the 
main source of our law, we do not on that 
account discard or underestimate the value 
of In all branches of law 
these cases vital 


the case become more apparent. 


decided cases. 

of 
they represent the law as it has been ap- 
plied in actual life. They also are the law 
within the authority of the tribunal deciding 


are importance, for 


them, and with the statutes they constitute | 


the authoritative statements of our law. 


Moreover reason teaches us to illustrate 


rules of law in all possible ways, to con- 


sider all sources of information that are 
open to us, to take advantage of all ex- 
perience, and to aim to establish broad 
and just principles. All the constitutions, 
statutes and laws of the past then, and all 
the decisions of able courts are aids and 
guides, for the human reason of the present 
day to adopt and uphold rules of 
justice. But they are simply aids and 
guides and they should never usurp the 
authority of reason, which is the final ar- 
biter of the justice of all written and un- 
written law. That this should be recognized 
is of the utmost consequence to the members 


true 


of the profession of each new generation. 
For if it is, they will not be hemmed in by 
the records of past effort to declare the 
law, but it will be open to them to discover 
new principles, new light and new methods 
that shall make the law more just and 
more reasonable in its application to the 
great variety of human affairs. 


ONS LN ONS BB) OC) ON 

















XUM 


The Court of Star Chamber. 





THE COURT OF STAR CHAMBER. 


VII. 


By Joun D. Linpsay. 


A NARRATIVE of a few of the later 
cases prosecuted in the Star Chamber 


may prove of interest. They give a very 


clear idea of the procedure of the court, | 
| in the church for upwards of 300 years with- 


and show the extent to which it went in 


ascertaining the real facts and upholding | 


the dignity of its jurisdiction. It is true that 
their proceedings were marked by an almost 
ludicrous deference to the King’s royalty and 
sovereignty, but one cannot fail to be im- 
pressed with the solemnity of its treatment 
of the cases, and its apparent desire to vin- 
dicate the cause of justice. Very full re- 


ports of several of the more important cases | 


may be found in the State Trials. 

In 1632, Henry Sherfield, Recorder of Sa- 
lisbury, was informed against by the Attorn- 
ey-General Sir Robert Heath (who became 
Chief Justice of the Common: Pleas before 
the case was heard in the Star Chamber, and 
sat at the trial as one of the members of 
the court), for breaking, in October, 1629, a 
painted glass window in the Church of St. 
Edmunds, containing a representative de- 
scription of the creation, in contempt of the 
King as the supreme head (next under 
Christ) of the church. 

The information recited that all churches 
are sacred and both founded and maintained 
by regal and sovereign power; that no 
subject can meddle with them in doing any- 
thing for their ornament or structure without 
license of the Bishops in their several dioceses, 
or the ordinary for the time being, who 
derive their authority from the sovereign 
power. 

Sherfield was one of the parishioners and a 
vestryman of the church, who, as he claimed, 
‘(as lawful owner” of the church “had law- 
ful power, without the Bishop, to take down 
or set up any window and to do any other 


thing in repairing or adorning the said 
church, and for reformation of such things 
as are amiss in the same.” 

Although the broken window had been 


out exciting displeasure, it offended Sherfield 
and apparently others of the parishioners. 
“It is no true relation or story of the crea- 
tion,” he said in his answer, “in that true 
manner as it is set down in the Book of 
Moses ; but there are made and committed by 
the workmen divers falsities and absurdities 
in the painting ...as that he hath put the 
form of a little old man in a blue and red 
coat for God the Father, and hath made seven 
such pictures, whereas God is but one in 


| deity ; and in his order of placing the several 


| 





| days’ works of God in the creation, he hath 


placed them preposterously, the fourth be- 
fore the third ; and that to be done on the fifth 
which was done on the sixth day; and in 
one place he hath represented God the Father 
creating the sun and moon with a pair of 
compasses in his hand, as if he had done it 
according to some geometrical rules.” 

There had been a meeting of the vestry- 
men of the church in January, 1632, where 
the offending window being discussed, Sher- 
field was given permission to take it down 
at his own cost and replace it with plain 
glass. The Bishop of Sarum hearing of this, 
forbade it being done. Although it was not 
proven that Sherfield had received notice of 
the Bishop’s command it was significant that 
from January to October Sherfield had found 
no opportunity to execute the vestry’s order, 
and then did the work secretly. In October 
Sherfield gained access to the church, locked 
the door and with his staff pulled down the 
window. 

He claimed that he had done so in order 
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that the glazier might know the window | 


that was to be repaired, and for no other 
purpose. 

He said in his defense, ‘“‘ That he hath for 
many years past been settled and resolved 
in his judgment, and that upon good and 
sound authorities, that it is utterly unlawful 
to make any such representations of God 
the Father; and by such authorities as were 
set out and declared in the time of Queen 
Elizabeth, and otherwise for the 
down and abolishing superstitious images 
and pictures, especially in the churches. 
He was, thereupon, the rather emboldened 
to desire and endeavor the taking away the 
said window; and because it had been a 
cause of idolatry, plainly, to some ignorant 
He saith he was placed in the 
church in such a seat as that the said win- 
dow was always in his eye during his abode 
in the church; and not out of opposition to 
the King’s majesty, but by the authority of 
the vestry, he thereupon did, with his staff, 
pick out some of the glass in that part of 
the window which represented the Deity.” 
But he denied having received any notice of 
the bishop’s inhibition. 

The proceedings in the Star Chamber 
were conducted with the utmost apparent 
decorum and solemnity. The defendant's 
answer, and the depositions of the witnesses 
against and for him, were read at great 
length, and his counsel was afforded every 
indulgence in the presentation of the de- 
fense, which consisted of a respectfully sub- 
mitted claim of jurisdiction over the church 
property, a denial of any intentional wrong- 
doing, and a justification of the defendant’s 
motives. 


people. 


After a long and temperate discussion 
the judges delivered their several opinions. 
The court was unanimous in the opinion 
that Sherfield was guilty of an offense cog- 
nizable in the Star Chamber. Sir Thomas 
Richardson, Chief Justice of the King’s 
“T hold it comes fitly and 


Bench, said: 
properly before your Lordships here. 


taking 


| 





This | 


is rightly crimen stellionatum. There be 
many covers in it, for it is of mix’d cogniz- 
ance, and therefore fit for this court, which 
I ever hold to be the greatest court, except 
the Parliament.” But there was a great 
difference between the members of the court 
as to what penalty should be inflicted. 

Lord Cottington, Chancellor of the Ex- 
chequer, was for depriving the defendant of 
his office of Recorder, binding him over for 
his good behavior, compelling him to make 
public acknowledgment of his offense in the 
Church of St. Edmunds and in the Cathedral 
Church, and that he pay a fine of £1,000. 

“It is said,” spoke Lord Cottington, 
“that he is a wise man, and an old man, 
learned in the laws, and that gray hairs are 
upon him; but it had been a better argu- 
ment of extenuation to have said he was a 
weak man, a poor man or a mad man... 
It is said he is a justice of the peace, I hope 
your Lordships will take order he be justice 
no longer . . . For this answer I take it 
to be full of singularity and pride; and 
notwithstanding anything contained therein 
or.in the proof I hold this his action a great 
offense, an offense of great scandal and 
presumption as to him that knows the law. 
If he or others had been minded, upon 
good advice or in good way, to have 
presented this or the like thing fit to be 
reformed to the proper ordinary, or to the 
King’s Majesty, being the supreme head, he 
and they should have done well, and have 
had a great many thanks for so doing; but 
tho’ it were fit to be removed it was not in 
his or the vestry’s power to do it. I take it 
it differs not from that case adjudged here 
in this court the last day, when a great 
many poor men, who had a right to 
common, but in claiming it made a riot, 
were justly punished. So here, though this 
window were scandallous, yet a private man, 
nor many private men cannot take it down: 
For what (as Mr. Attorney said) if one 
half of the town would have it stand, and 
the other half would have it down, what 
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must follow but insurrection? So that here 
is in this a great deal of disobedience, and 
that done in the singularity of his spirit in 
contempt of the church; he hath thereby 
touched upon the regal power, and en- 
croached upon the hierarchy of the bishops, 
who have their authority from the King.” 

Sir Robert Heath, whose former connec- 
tion with the case as the prosecutor of 
Sherfield seems in no way to have preju- 
diced his judgment, took a very different 
view. 

While agreeing that Sherfield’s act was 
an offense, he noted several circumstances in 
the defendant’s favor which induced him to 
take a more merciful view of the appropriate 
penalty. “I dare not give encouragement 
for any private man to do any public thing in 
church or commonwealth of his own author- 
ity. Itis a very pernicious and dangerous 
thing. But yet I shall not sentence him for 
some things which in the first place I shall 
make mention of.” He then proceeds to 
point out that though the bill of information 
charged Sherfield with having demolished 
the window pursuant to a conspiracy with 
others, and riotously, nothing of the sort 
had been. proven. ‘I must confess,” he 
said, “I was informed that the cause was 
much fouler than it is, and many others 
were suspected to have an hand in it; and 
this was the reason of the charge in the 
information.” Further he thought Sherfield 
might have taken “just scandal at the 
superstitious window,” and had he merely 
removed it at the vestry’s direction his fault 
would not have been great. He called 
attention to the fact that there was no proof 
that Sherfield had known of the Bishop’s 
inhibition, though, he said, ‘I verily think 


(as to my own private satisfaction) he | 


could not but know” of it. Moreover 
it had been claimed that the defendant had 
acted “‘ out of the spirit of contradiction and 
in opposition of the church government.” 
‘“‘T condemn his rashness and heat of 
spirit,” said Heath, “ in doing it without the 





Bishop; but I cannot perceive that it was 
done to oppose the Bishop or Ecclesiastical 
government.” It had been claimed that 
Sherfield had proceeded ‘‘in a profane man- 
ner and that it was a breach of piety toward 
God.” ‘I must confess I think not so,” said 
Heath, “ but rather that the offense was fit - 
to be removed; he was grieved and his con- 
science offended at it; and I verily think, if 
the Bishop had been told of it in a decent 
manner he would have reformed it.” It had 
also been claimed in aggravation of the of- 
fense that the defendant boasted of what he 
had done. “ This appeareth not,” said Heath ; 
“no man seeth this proved. Nay, in his an- 
swer, opened by his counsel, on his oath he 
saith he accounteth it a great cross to him, 
and is very sorry for it.” In conclusion 
Heath thus delivered himself: ‘‘ There was 
cause (I am satisfied ) that this window 
should be removed. It was made for the 
picture of God the Father, and so it was 
generally conceived to be: but though it 
was idolatrous, and their bowing to the 
same was conceived to be idolatry, they 
should therefore have told the Bishop of it 
which seeing neither Mr. Sherfield nor the 
vestry did do, he is not in this to be excused. 
I shall therefore agree to sentence him for 
this fault: but I shall forbear to put him 
from his place of Recorder in the said city. 
It is not an offense in him as Recorder, nor 
as Justice of Peace. I hold that every man 
who is sentenced, should (as near as may 
be) be sentenced eo modo quo offendit, and 
therefore I think not fit that he be put from 
either of his places, for else we should for 
this one offense censure him as worthy to be 
cut off from his places, and so good for 
nothing. And I shall forbear to bind him 
to the good behavior, for he is a gentleman 
of reputation in the country where he dwell- 
eth: and I have observed that a gentleman 
is not bound to the good behavior, but 
for very foul and enormous offenses. But I 
would have him to make acknowledgement 
of his fault unto my Lord Bishop of Salis- 
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bury, and before such as he shall call unto 
him. And I would have him give some 
satisfaction, and this in the very kind that 
he hath offended at the discretion of the 
Bishop. For the fine of £1000 set by my 
Lord, that spake last before me, I hold it 
to be too much for an error, being there 
appeareth no contempt. I shall therefore 
think, and so set 500 marks to be enough.” 

Sir Thomas Richardson' went at great 
length in narrating his conception of the 
facts. He referred to the manner in which 
Sherfield had undertaken to get rid of the 
offending window. Seemingly he agreed with 
Sherfield that the window was offensive. He 
said: ‘‘His motive to do it was this: There 
was offense in this window and he conceived 
that it was idolatry or the cause of idolatry. 
The offense was that God the Father should 
be pictured there in the form of an old 
man in blue and red. I have no reason 
to believe that Mr. Sherfield took this to 
be made for God the Father; for He 
never was nor never can be pictured; who 
knoweth him so well? Moses himself saw 
but His back parts. But give me leave, 
my Lords, as for idolatry. This worship- 
ping of idols is the greatest sin of all 
others; it is a spiritual idolatry; it is to 
give God’s honor unto creatures; for the 
homilies of the church I think they are 
very excellent things (and so they are 
without doubt), and there is an excellent 
homily against idolatry; so that Mr. Sher- 


1 This judge was soon after Elizabeth’s death elected mem- 
ber for St. Albans and was chosen speaker of James’ third 
parliament, in January, 1621, which was remarkable for the 
proceedings which resulted in the disgrace of Lord Charm 
cellor Bacon, against whom Richardson had to demand 
the judgment of the Lords. After presiding for five years 
in the Common Pleas he was made Chief Justice of the 
King’s Bench, October 24, 1631, where he sat during the 
remainder of his life. Although esteemed a good lawyer, 
he was not respected on the bench. Evelyn calls him 
“that jeering judge,” and no doubt he carried his in- 
clination to humor and jocularity too much into court. 
While in parliament he was suspected of being a favorer 
of the Jesuits and on the bench was inclined to the 
Puritans. He was mild in his sentences and independ- 


ent in his principles. — Foos. 





field and others, taking offense at the pic- 
tures in this window . they might to 
avoid occasions of evil desire, endeavor to 
remove the same. But then I hold he 
should have gone to the proper judge of 
that power, and here I find fault with him, 
that in the twenty years of his continued 
offense thereat, he would never resort to the 
bishop to complain thereof. This was cer- 
tainly scandalum acceptum and non datum. 
He should have gone to the bishop; but for 
his color to do the same, by the order of the 
vestry I think it a mere color... The 
manner of his doing it I like not. He did 
not take it down, but brake it down in the 
head and feet, which offended him. This 
should have been the act of public authority ; 
he presumeth to do it in the church, a 
sacred place, and ever privileged. There- 
fore it was an offense to use any violence in 
it, though but to the window, and therefore 
to be punished... yet I hold clearly he 
doth not disaffect the governor. To my 
knowledge he hath done good in that city 
since I went that circuit; so that there 
is neither beggar nor drunkard to be seen 
there. For ecclesiastical government he is 
outwardly conformable. I have been long 
acquainted with him; he sitteth by me 
sometimes at church; he bringeth a bible 
to church with him (I have seen it) with 
the Apocrypha and common prayer book 
in it, not of the new cut... To speak 
somewhat of the offense that sticketh upon 
him, I assure myself if Mr. Sherfield had 
gone and acquainted the bishop with this 
order, when it was made, the cause had been 
prevented; but done as it was, it was dis- 
orderly done and without warrant. This, 
therefore, is an offense done by the de- 
fendant . . . in arrogating to himself power 
and authority not belonging to him, and his 
zeal and good intention shall not excuse 
him . . . I proceed to my sentence, where 
I must crave liberty ... to use my own 
conscience, and I shall ever hold this rule, 
to judge and inflict punishment secundum 
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guantitatum delicti . . . My Lords, this I 
remember always, that every punishment 
here must be ad reformationem, non ad 
ruinam ; therefore, I shall not agree to dis- 
charge him of his Recordership, nor of his 
place of Justice of the Peace in that city. 
For binding him to the good behavior, I 
humbly crave pardon to dissent from that; 
he is a grave bencher and a learned man, 
and a gentleman well governed hitherto, 
however his indiscreet zeal transported him 
into this error . ..I shall agree to his 
submission and confession of his faults .. . 
but, my Lords, for his fine to the King, 
£1,000 is too much, and 500 marks is too 
little. I shall therefore go between both, 
and set £500 and imprisonment according 
to the course of the court.” 

Secretary Windebanke expressed himself 
no further than to say that he agreed with 
the sentence proposed by Lord Cottington. 

Secretary Cook said that he should 
endeavor to keep a good rule, which was 
not to make faults where they were not, nor 
to make them greater than in themselves 
they were. He inclined to Judge Richard- 
son’s view of the case, that Sherfield had 
been carried away by his zeal, “yet I say 
that private men are not to make batteries 
against glass windows in churches at their 
pleasure upon pretense of reformation, 
notwithstanding, I conceive, the danger of 
example to encourage others to break down 
such windows will not be so great as the 
occasion of triumph to ill-affected persons 
would be if this court should too severely 
punish an error in pulling down that which 
the church disalloweth.” Cook thought 
Sherfield’s public acknowledgment to the 
Bishop of his error in not first obtaining 
permission to remove the window, would be 
a sufficient penalty, and acquitted him, for 
his part, of any fine or other punishment. 

Sir Thomas Jarmin said that the offense 
was in doing a thing which, if it had been 
done ‘with answerable circumstances, had 
been no fault in him, sed bonum est ex 





integris causis . To speak my sentence 
shortly; as I shall not say anything to 
encourage hot-spirited men, so I shall still 
bear and remember that excellent and just 
saying . . . that we are to judge secundam 
probata, not probabilia.” He was therefore 
for a fine of 500 marks as proposed by Sir 
Robert Heath. 

Sir Henry Vane thought the defendant had 
done “that which befitteth not his wisdom 
and experience.” He said, “‘I have learned 
long since that ignorance doth not excuse 
an offense, either in church or common- 
wealth . . . But he is a learned man, a 
Recorder, a bencher, and a parliament man. 
I have known him give grave and wise 
counsel in that place. All these aggravate 
his offense and make it wilfulness in him. 
But for his conformity and yet doing a 
thing contrary to his profession of con- 
formity, I ground my sentence the heavier 
upon him. He shall pay (I think fit) 
£1,000, he shall make acknowledgment of 
his offense in the Cathedral Church and 
before the Bishop, prebendaries and canons, 
but not be put out of his Recordership.” 

Sir Thomas Edmonds agreed with Lord 
Heath for a fine of 500 marks and acknowl- 
edgment. 

The Bishop of London thought there were 
circumstances of aggravation in Sherfield’s 
offense. He had not gone to the Bishop 
as he should have done, but had chosen his 
own way of getting rid of the window; he 
was twenty years offended at it and so had 
plenty of time to determine upon a better 
method; his office and authority made his 
offense the more scandalous; his age should 
have given him better wisdom; he had gone 
privately to the church when if his purpose 
had been honest and worthy he might have 
proclaimed it freely; his office of Justice of 
Peace made the offense greater; his act 
had encouraged others to commit ‘like 
insolences in the same church”; his pre- 
tended tenderness of conscience should have 
induced him to go to the Bishop, —“ if it 
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were but a show of tenderness then surely 
there was more wilfulness in his offense” ; 
his fault was aggravated by his profession. 
“It is an honorable profession,” said the 
worthy Bishop, “and as it is a great offense 
in a divine to infringe the law of the king- 
dom wherein he is born and bred up, so it 
is also a great offense if those of the pro- 
fession of the law vilify the poor laws of 
the church. Thus much let me say to Mr. 
Sherfield, and such of his profession as 
slight the ecclesiastical laws and persons, 
that there was a time when churchmen were 
as great in this kingdom as you are now; 
and let me be bold to prophecy that there 
will be a time when you are as low as the 
church is now, if you go on thus to contemn 
the church... As for my sentence I agree 
with my Lord Cottington.” 

Lord Wentworth said: ‘Men now in 
these days make themselves wiser than 
their teachers . . . Uzzah touched the ark 
with a good intention: but because he 
did this without warrant he was secretly 
punished. It is not for a divine to meddle 
with Littleton’s Tenures, nor a lawyer with 
divinity, to govern matters in the church.” 
He thought the matter required such a 
penalty as should be an example to others, 
and said: “I shall not, therefore, go any- 
thing less than any of my Lords here before 
me have done.” He was in favor of de- 
priving Sherfield of his office, binding him 
to his good behavior, putting him to a pub- 
lic acknowledgment “in both churches,” and 
a fine of £1000. 

Viscount Falkland and the Earl of Devon- 
shire agreed with Lord Cottington. 

Viscount Wimbleton agreed with Lord 
Heath. 

The Earl of Dorset said he conceived that 
the Attorney - General was much to be 


blamed, and if the court legally took notice 
of a prosecution where the King was a 





party, he should give his vote to fine him. 
‘‘He hath here made a great noise of ter- 
. . but hath not endeavored | 


rible things . 


to prove many of them.” He said that if 
the window had been removed by proper 
authority it would have been a worthy act. 
“Tf all unlawful pictures and images were 
utterly taken out of the churches I think it 
were a good work, for at the best they are 
but vanities and teachers of lies... I 
note the mind wherewith it was done, and 
it was out of a little too much zeal; his 
conscience was tender. This, if it had been 
guided well, would have been worthy of 
praise.” He considered the circumstance 
of Sherfield’s having done the work “pri- 
vately and without noise” to be a “diminu- 
tion of his fault, for secret evils are not so 
bad as when they are openly done; the 
same evils done in chambers are not so bad 
as if they were done in the market-place 
. . . I shall not sentence him for three or 
four Papists, nor shall I forbear to sentence 
him for three or four Schismatics. The 
reason why I shall not sentence him is to 
avoid the tumults of the rude, ignorant 
people in the countries where this gentle- 
man dwelleth, where he hath been a good 
governor, as hath been testified, and is well 
known, and no doubt hath punished drunk- 
enness and other disorders. And then such 
persons shall rejoice and triumph against 
him, and say: ‘This you have for your 
severe government.’ This, I think, would 
be no good reward for his care. The reason 
why I shall sentence him is because he 
hath erred in his manner of doing this 
thing, in going on his own head without 
the ordinary, to a work of this nature... 
I would not have him to lose his place 
therefore, nor to be bound to the good be- 
havior; I would, notwithstanding, have him 
make such acknowledgement to the Bishop, 
and in such manner as he shall think fit; 
but I do not set any fine upon him.” 

The Earl of Arundel found fault with the 
defendant for having borne his “offense of 
conscience, which he said he had at this 
window by the space of twenty years to- 
gether,” and said he should have revealed 
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his mind to the Bishop. 


had time enough to think of it since, and in 
all this time he never came to acknowledge 
his offense. I agree therefore with my 
Lord Cottington.” 

The Lord Privy Seal (the Earl of Man- 
chester) thought the defendant had acted 
through mistaken zeal, but said there were 
three things for which he should censure 
him —‘‘(1) his pretending the order of the 
vestry, (2) that he would neglect authority, 
which is near unto contempt, and (3) his 
passion in doing it himself, and not by 
others all may take notice that our 
votes are to maintain order and government, 
yet not to uphold superstition . . . I will 
sentence the defendant, but not fine him, to 


make acknowledgement to the Bishop, not | 


to disrecorder him: the fact deserves not a 
fine.” 

The Archbishop of York (Dr. Neale) 
found many circumstances of aggravation in 
the defendant’s conduct. As a justice of 
the peace, he regarded it as particularly 
scandalous in him to have meddled in the 
affair at all. 
it was, had only given him permission to 
take down the window, not to demolish it; 
moreover, it had contemplated his having 
a glazier do the work, not to have him do it 
himself. 
evils,’ he said; ‘we know not how great a 
fire may be kindled with a small spark. I 
cannot, therefore, do otherwise than agree 
to fine and censure him highly . . . I con- 
cur with my Lord Cottington in all the parts 
of his sentence.” 

Lord Coventry, Lord Keeper of the Great 
Seal, said that he had no doubt the cause 


would produce a good effect, for the great | 
audience present could not but be satisfied | 
that the court deemed it unlawful to repre- | 
sent the Deity by picture, and consequently | 
condemned Romish superstition, and, on the | 
other side, that the court was resolutely | 
bent on maintaining the government by the | 


“God gave him | 
warning, he fell upon the seat, and hath | 


The vestry’s order, worthless as 


| Church, before the Bishop there, and the 





“It is good to meet with growing | 





reverend fathers of the church, the bishops. 
“For the charges in the bill,” he said, “ if 
they had been proved, I should, for my 
part, have trebled the fine set by any of 
your Lordships. There was never cause 
worse prosecuted, yet we are to consider 
how much standeth proved against this de- 
fendant. The prosecutor causeth the in- 
formation to be exhibited against the de- 
fendant and ten others, but those others are 
not so much as pressed to answer.” He 
looked with great lenity upon the offense 
itself, and desired only that a fit disposition 
should be made of the case, in order that 
the law might be vindicated. He therefore 
inclined to the opinion of Secretary Cook, 
to make acknowledgment, repair the broken 
window in decent manner, but, he said, “ I 
am loth he should be put to any heavy fine, 
the rather because he hath not been prose- 
cuted in an ecclesiastical court; therefore, I 
give no fine at all.” 

Nine members of the court agreed to set 
a fine of £1000 upon the defendant, to de- 
prive him of his office, compel him to make 
acknowledgment in the Church of St. 
Edmunds, and likewise in the Cathedral 


deans and prebends. Nine others were 
against depriving him of his office, but 
agreed that he should make acknowledgment 
in private to the Bishop, and in such 
manner and before such persons as the 
Bishop should think fit. As for the fine, 
these were again divided; four were for no 
fine at all, four were for a fine of 500 marks, 
and one for £500. 

According to the rules and orders of the 
court, where there a difference of 
opinion as to the fine, the King was to have 
the ‘middle fine.” 

Therefore the sentence of the court was 
thus entered : — 

“The defendant being troubled in con- 
science, and grieved with the sight of the 
pictures which were in a glass window in 
the church of St. Edmund in New Sarum, 


was 
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one of the said pictures, to his understand- | ornaments of the church, the defendant was 


ing, being made to represent God the 
Father, did procure an order to be made 
by the vestry (whereof himself was a mem- 
ber) that the window should be taken down ; 
so as the defendant did, at his own charge, 
glaze it again with white glass; and by 
color of this order, the defendant, without 
acquainting the Bishop or his Chancellor 
therewith, got himself into the church, made 
the doors fast to him, and then, with his 
staff, brake divers holes in the said painted 
window, wherein was described the creation 
of the world; and for this offense, com- 
mitted with neglect of episcopal authority, 
from which the vestry derived their author- 
ity, and by color of an order of vestry, who 
have no power to alter or reform any of the 





committed to the Fleet, fined £500, and 
ordered to repair to the Lord Bishop of his 
Diocese, and there make an acknowledge- 
ment of his offense and contempt before 
such persons as the Bishop would call unto 
him.” 

This case of course arose out of the con- 
flict between the prelates and the opposers 
of a union between church and state govern- 
ment, and was prosecuted with almost as 
much bitterness and fanatical zeal as the 
persecution of the Protestants under Mary. 
There was absent, however, that disgraceful 
spirit of hypocritical piety which character- 
ized the proceedings against Prynn, of which 
we shall speak further on. 
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CURRENT TOPICS. 

WISDOM AND LEARNING. — There is no fool like a 
learned fool. ‘* Much learning hath made thee mad,” 
said Festus to Paul. This may be more justly said 
in modern times of a great many men who have 
muddled their modicum of brains with too many 
books, and have not strengthened them by ‘the 
proper study of mankind.” But when one is curious 
to behold a perfect and unadulterated fool he may 
frequently behold him in the form of a pedagogue 
and in the chair of a college professor. There isan 
insularity in these conditions that makes the man 
apparently the more in love with his own fantastic 
notions the more preposterous and opposed to the 
common sense of mankind they appear to be. It 
just now is reported that one Professor George D. 
Herron, who occupies a chair of Applied Christianity 
in an alleged college of Iowa, recently delivered an 
address at the Nebraska University Commencement, 
entitled «* The New Political Vision,” in which he 
declared that there is no justice in the courts because 
they are corrupt, and that Congress is venal. Fortu- 
nately we are not called upon to quarrel with him in 
his denunciation of our national legislature, but we 
do feel called upon to resent — not too seriously — 
his double indictment of the courts. Unjust and 
corrupt! Pray what does Herron know about it? If 
he would take some of his attributed Christianity and 
apply it to his own spirit he would be rather more 
careful in his utterances, and if he would borrow a 
little common sense and consult some one who may 
be presumed to know something of the subject, he 
would never so stultify himself. Slight reflection 
would have taught almost any other man but Herron 
that our various communities would not go on electing 
judges to perpetuate corrupted justice. Men will 
stand a great deal of political corruption before they 
rebel, but they are much more indignant at and 
impatient with judicial corruption, because the courts 
of justice are their ultimate refuge. It so happens 
that this extraordinary clamor of Herron is uttered at 
a time when the courts all over the country have been 
showing their purity and their independence of politi- 





cal party ties by a remarkable series of decisions in 


election cases. No severer test could be imagined 
than this. Herron is one of that most dangerous 
class, the learned fools, and judging him by this 
doctrine he stands near the head of his class. It is 
gratifying to learn that Governor Crounse, of Ne- 
braska, then and there vigorously combated his silly 
vaporing, and likened him to such anarchists as 
Johann Most. Let Mr. Herron fly back to his little 
college, climb up again into his little chair, and 
laying aside some of his mad learning, apply his 
heart unto Wisdom. He never will become famous, 
although he may grow notorious, by such intemperate 
and incredible charges. 


SHAKESPEARE’S WRITING AGAIN. —Since our 
recent comments on the current attempts to prove 
that Shakespeare could not write, our attention has 
been called to some remarks on the subject by Dr. 
Rolfe, in his Shakespearian department in ‘* The 
Critic.” One of these recent attacks in question was 
based on the allegation that in two of his known 
signatures Shakespeare’s name was not written con- 
secutively, but with the given name above the sur- 
name. Hence it was argued that he was so ignorant 
as not to know the ordinary form of personal signa- 
tures. Now Dr. Rolfe assures us that in both these 
instances the signatures, which were appended to 
deeds, were upon the narrow slip of parchment on 
which the seal was affixed, according to custom, and 
necessarily the one name was above the other be- 
cause the slip was not wide enough to contain both 
in the ordingry form! This shows the want of candor 
or the ignorance of these defamers of Shakespeare. 
The truth is, this Bacon rivalry is almost monopolized 
by four classes of persons —credulous and wonder- 
loving fanatics, faddists, jokers, and mercenary folk 
who boil their pot with every new form of fuel. 


DETECTIVE STORIES. — Detective stories have al- 


ways been great favorites among the legal profession, 


probably because they are frequently amusing studies 
of evidence and keep the guessing faculty in exercise. 
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They may be regarded as the «‘ dime novels” of the 
lawyer. Pee’s and Gaboriau’s are unrivaled. Anna 
Katherine Green has written at least one which 
warmly commends itself to the legal sense — «* The 
Leavenworth Case.” The very recent ones of Conan 
Doyle, —‘* Memoirs and Adventures of Sherlock 
Holmes” —are always ingenious even when absurd, 
and they are too frequently absurd. But the lawyer 
in vacation likes anything out of the ordinary beat, 
even if absurd, and will find himself reading the two 
volumes through with avidity, although he may pooh- 
pooh at every other page. Just now our purpose is to 
point out several bad slips in two of the most horrible 
and preposterous. In ‘*The Yellow Face,” for 
example, the writer plants himself on very shaky 
physiological ground in supposing that a mulatto and 
a white woman can breed ‘‘a coal-black negress ” 
child. In this tale also the writer makes a mistake 
in having the wife, who had had such a child by 
a former marriage, and wished to conceal it, but at 
the same time loved the child and desired to provide 
for it, voluntarily make over all her property to the 





new husband, with the simple privilege of drawing | 


on it from time to time. Again, how did she support 
the child for three years without drawing on those 
funds? Dr. Doyle quite unnecessarily raised a sus- 
picion in the husband’s mind by this device. In the 
powerful but extremely horrible and utterly impos- 
sible story of ‘* The Speckled Band,” the villain is 
made to introduce into the bed-room of his step- 
daughter, whom he wishes to put out of the way, 
a venomous Indian swamp-adder, by means of a 
dummy bell-rope communicating with a ventilator 
above her bed. The snake encircles the victim’s 
forehead and stings her to death almost instantly, in 
the dead of the night. In dying she shrieks, «* The 
speckled band!” Now how did she know it was 
speckled or a band? Besides, what normal woman 
would have failed to discover that the bell-rope com- 
municated with no bell, and that the bed was clamped 


to the floor, and thus have her suspicions aroused? 


‘Parables do not go on all four,” but detective 
stories ought to do so. A greater artist than Dr. 
Doyle, however — Charles Reade —in ‘* The Cloister 
and the Hearth” made even a more gratuitous 
blunder. In that tremendous scene where Gerard and 
Denys are trepanned by the murderers in the inn, 
and Denys with his cross-bow shoots the first one 
who ascends to kill the travelers, and Gerard sets 
his body up and with phosphorous converts his face 
into the image of a grinning skull, it was entirely 
superfluous for him to write +‘ La Mort” on the fore- 
head, for it is evident that none of the assassins 
could read —indeed it is expressly stated that they 
were ‘‘ ignorant brutes.” 


not here to abuse us for venturing this criticism. 


| 


We are glad Mr. Reade is | 


THE SIGN OF MATRIMONY. — Some Englishman 
writes to the ‘+ Pall Mall Gazette” that the cause of 
social morality will be served if every married person 
have ‘‘a circle tatooed round the third finger of the 
left hand in place of or as well as the wedding ring.” 
He is convinced that this would save honest people 
from many sad entanglements, make bigamy im- 
possible, and prevent many breach of promise suits. 
He says : — 

“To make this proposition practical and distinctive of 
course certain rules would have to be made. For instance, 
any unmarried man or woman tattooing their third finger 
to be heavily fined. Every widow and widower to adda 
distinguishing star to their ring. Every married man or 
woman disunited by law to have a bar of erasure across 
their wedding ring, and those who marry two or three 
times to add the extra circles accordingly. The operation 
of tattooing could, with all reverence, be performed by an 
expert in the vestry after the church service, or at the 
registrar’s office for those who only go through the civil 
ceremony.” 

If this had appeared in an ‘* American” news- 
paper, it would of course have been a joke, but we 
cannot believe it anything of the kind in this instance. 
It sounds just like an ecclesiastical device. Hurrah 
for compulsory vaccination and compulsory tattooing ! 
Those bishops who voted against the deceased wife’s 
sister are just capable of setting up a tattoo an- 
nex in the vestry. There should of course be a 
duly baptized and vaccinated tattooer in orders, 
and he shall be allowed a liberal fee for the adminis- 
tration of the rite. Government brands its mules; 
why should it not tattoo its married subjects? 


ComPULSORY EDUCATION. — One of the most 
decayed of dead-letter laws in the State of New York 
has been a law for compulsory education. Nobody 
ever heard of any attempt or wish to enforce it. But 
last winter the legislature of that State enacted a 
fresh law for the same purpose, and it has been 
hailed by the press as the harbinger of glorious things, 
without a hint about the old law. The fact is that 
very few newspaper writers now-a-days are old 
enough to recollect anything that occurred twenty 
years ago. The original law was very meritorious in 
purpose, and so of course is the present, and it is 
sincerely to be hoped that it will be enforced. Not 
perhaps that universal education is an unfailing 
panacea or preventive, for statistics seem to show 
that the tolerably well educated classes are not un- 
represented in the State prisons; but it must be 
admitted that education does something towards 
the prevention of crime as well as toward the foster- 
ing of general thrift and virtue. The modicum of edu- 
cation which enables boys to read dime novels may 
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well be distrusted, and the compulsion in question 
should be exercised until such a taste is outgrown or 
overcome. The result of this new law will be 
watched with great interest. It will not execute 
itself, and everything will depend upon the machinery 
provided for the enforcement of it and the fidelity 
with which that machinery is put and kept in motion. 


HAzInG. — The New York Legislature also passed 
a law directed against hazing in colleges and schools. 
This sprang from the recent ‘‘ unfortunate ” incident 
at Ithaca, by which a poor woman lost her life 
through the vicious and reckless act of students 
aimed at other students. This is the second fatal 
‘‘misfortune” growing out of hazing which has 
happened at Cornell. It is much to be regretted that 
the perpetrators cannot be detected and punished as 
severely as the law will allow. There is no fitter 
place for the education of the vulgar and mischievous 
rowdies, masquerading under the disguise of gentle- 
men, who indulge in such senseless and wicked 
conduct, than the State prisons, and we should 
heartily rejoice to see them all sent there. One 
example would be sufficient. Mr. Henry Wade 
Rogers, the well-known law writer and president of the 
Northwestern University, at Evanston, Illinois, has 
wisely adopted the heroic remedy of expelling, peremp- 
torily and unconditionally, every young man detected 
in hazing. This also will probably prove efficient, but 
where death results from these reckless acts, the 
penalty should be that of manslaughter. It will not 
answer to say, ‘‘ Boys will be boys.” That saying is 
just as silly as ‘* Cow-boys will be cow-boys.” But 
we await the working of this new law also with 
considerable curiosity. Both laws have the seeds 
of lethargy in them. 


OHIO CITATIONS. — A contribution to the «* Weekly 
Law Bullet&h,” of Ohio, draws attention to the fact 
that at Cornell Law School comparatively few Ohio 
decisions are cited, while those of the States com- 
pletely encircling that State, as Michigan, Indiana, 
Kentucky and Pennsylvania, are largely cited, as 
well as those of Wisconsin and Illinois. The corre- 
spondent also states that when he was attending 
Harvard Law School ‘‘ the explanation was frankly 
given that the decisions of our State did not rank 
with those of other States. The order of relative 
merit at that time seems to have been about as 
follows: Massachusetts, New York, Pennsylvania, 
Kentucky, California, Michigan, and Blackford’s 
Indiana decisions. As to the reason for this dis- 
crimination it probably originated in the prejudice 





that existed and still exists, in many quarters, against 
an elective judiciary for short terms.” Our own 
impression is that the Ohio decisions are fully as 
meritorious as those of Kentucky, California, Indiana, 
Illinois, or Wisconsin. If we were called on to array 
the decisions in order of merit, interest and import- 
ance we should put them as follows: New York, 
Massachusetts, Pennsylvania, Michigan, New Jersey, 
and let the rest take their places as they could 
scramble for them. New York easily comes first as 
the creator of the equity law and on account of the 
vast mass, variety, and importance of its decisions. 
Perhaps those of Massachusetts average higher in 
judicial merit, but they must yield at the other points. 
They represent New England law fully and fairly, 
but the decisions of all the other New England 
States are of a high order. We cannot understand 
why Harvard should prefer Kentucky and California 
to Michigan, or why they should be given any special 
prominence. Certainly they are not of peculiar 
general authority. On the other hand, the Michigan 
Supreme Court consisting of Christiancy, Campbell 
and Cooley was one of the finest that our country ever 
had. There are several other States whose adjudi- 
cations are excellent and should be preferred to 
several of the States mentioned above, notably 
Alabama, and at some periods, South Carolina and 
Georgia. 


. ——-- «— 


NOTES OF CASES. 


ANOTHER TOOTH CASE. — Unless the jocose news- 
paper reporter is exercising his vein of pleasant in- 
vention, a novel case of tooth-law has arisen in 
Germany. It comes to us that a man with a tooth- 
ache resorted to a dentist. The stump proved to be 
a difficult one to draw, and when it was out it was of 
such curious shape that the dentist declared he would 
keep it as a curiosity. His patient however thought 
he would like to keep it for himself and claimed it; 
but the dentist, on the ground that a tooth, when 
drawn with the free consent of a patient, is ownerless 
property as soon as it leaves the jaw, refused to give 
it up. The patient at once entered an action against 
the dentist. We think he should succeed. Is the 
man who goes about with a ‘ stump-eradicator” on 
the western prairies, entitled to the stumps? By no 
means. Much less should a surgeon have the privi- 
lege of holding and exhibiting — perhaps for gain — 
any offending member of the human frame, especially 
one of abnormal structure, when its original proprietor 
has chosen or been compelled to sever it from the 
bulk of his body. Any custom to the contrary would 
be void as contra bonos molares. We take it that 
the time has long gone when the tooth-drawer could 
carry the evidences of his skill in a bag with him to 
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show to gaping rustics at the fair, at least in cases 
where the owner objected. 

Readers of «*Our Mutual Friend” will recall the 
discussion between Messrs. Venus and Wegg as to 
the right of the former to hold the latter’s amputated 
leg by purchase. From a friendly motive he was 
‘¢glad to restore it to the source from whence it 
flowed,” but when Wegg ‘threw it out as a legal 
point” that ‘*if he had consulted a lawyer” it was 
doubtful that Venus could ‘+ have kept this article 
back from” him, Venus declared he ‘‘ would have 
seen him further ” before he would have surrendered 
it without being paid his price for it. ‘+ You can’t 
buy human flesh and blood in this country, sir; not 
alive, you can’t,” says Wegg, shaking his head. 
‘¢ Then query, bone?” 


PERSONAL LIABILITY OF JUDGES. — The very in- 
teresting question of the civil liability of a judge to a 
suitor for malicious or corrupt conduct within his 
jurisdiction has recently arisen in England in a case 
of which we get the following reports from «« Notes 
from London” in the ‘Scottish Law Review” for 
June. 

“ The plaintiff was a Dr. Anderson, a planter in Tobago 
and the defendants, Sir John Gorrie, the Chief Justice, and 
two of his puisne judges. Serious scandals arose some 
time ago in consequence of the maladmistration of justice 
in that island. Sir Frederick Pollock and Sir William 
Anson were sent out on a commission to take evidence; 
and, in consequence of their report, the defendants in the 
action were deposed from their offices. Dr. Anderson 
seems to have been the representative of the planting 
interest, and Sir John Gorrie to have made himself the 
champion of the natives. Actions were brought at the 
instigation of the Chief Justice against Dr. Anderson, who 
was fined oppressively, held to bail in excessive amounts, 
and finally, when he petitioned the Crown upon these 
matters, as he had the legal right to do, was imprisoned 
for contempt of court. Having procured the deposition 
of his judges, he commenced his action against them for 
$10,000 damages. Sir John Gorrie died after the action 
was commenced, one of the defendants obtained the ver- 
dict of the jury before the trial was concluded, and only 
Mr. Justice Cook remained. The Lord Chief-Justice, in 
charging the jury, pointed out the necessity for securing 
the independence of judges acting judicially, but thought 
it monstrous to say, when a thing was done maliciously 
and corruptly, though within his jurisdiction, it was done 
judicially. The jury took the same view, and found for the 
plaintiff — damages, £500. Whereupon Lord Coleridge 
entered judgment for the defendant on the ground that the 
judge’s privilege was absolute while acting within his 
jurisdiction, and that no action could be brought against 


him. In actions of slander brought against judges and 


counsel this seems to have been held, and is no doubt the 
law; but Lord Coleridge thought the law doubtful in the 
case he was hearing, and it was safer to enter judgment 
for the defendant, on the assumption that no action can be 





brought against a judge acting within his jurisdiction, and 
leave it to be appealed. This will probably be done. It 
would have been better if Lord Coleridge had made up his 
mind earlier as to the necessity imposed upon him of 
entering judgment for the defendant, and thus saved much 
time and the expense of keeping a trial going from day to 
day when the result is a foregone conclusion.” 


The leading case on this subject in this country is 
Lange v. Benedict, 73 New York, 12; 29 Am. Rep. 
80. See also Busteed v. Parsons, 54 Ala. 393; 35 
Am. Rep. 688, with a note at p. 694, on which the 
present writer spent a good deal of time. The doc- 
trine indicated by Lord Coleridge’s ruling seems well 
settled in both countries, but it has always seemed to 
us that the defendant Benedict in the case above cited 
acted without and outside of jurisdiction. Judge 
Folger made the best of a bad case for the protection 
of a brother judge. 


CHANCE VERDICTS.— In Wright v. Abbott, Mass. 
Supreme Judicial Court, 36 N. E. Rep. 62, a 
quotient verdict was set aside, on the testimony of 
the officer in charge of the jury, who overheard their 
‘¢ deliberations.” The Court said : — 


“It is certainly not the duty of an officer in charge of a 
jury to listen to the deliberations of a jury, but, if he does, 
his testimony cannot be excluded on the ground that his 
knowledge was obtained in this manner, if it is otherwise 
competent. The rule excluding testimony of the conduct 
of jurors in the jury room when deliberating upon a verdict 
ought to have some limits. It seems that in England it 
has been finally settled that the affidavit of a juror will 
not be received to show that the verdict was determined 
by lot (Vaise v. Delavai, 1 T. R.,11; Owen v. Warburton, 
1 Bos. & P. 326; Straker v. Graham, 7 Dowl. 223, 225). 
The weight of authority in this country also is that the 
affidavits or the testimony of jurors to show such a fact will 
not be received (Dana v. Tucker, 4 Johns. 487; Cluggage 
v. Swan, 4 Bin. 150; Brewster v. Thompson, 1, N.J. 
Law, 32. Grinnell v. Phillips, 1 Mass. 540, is regarded 
as overruled in Woodward v. Leavitt, 107 Mass. 453, 462). 
It has always been held that if a verdict is obtained by 
resorting to chance, or by drawing lots, it wiljbe set aside 
(Mitchell v. Ehle, 10 Wend. 595; Donner v. Palmer, 23 
Cal. 40; Ruble v. McDonald, 7 Iowa, 90; Birchard v. 
Booth, 4 Wis. 67; Dorr v. Fenno, 12 Pick. 520; Forbes 
v. Howard, 4 R. I. 364). In Vaise v. Delaval (di 
supra), where a verdict was obtained by tossing up, Lord 
Mansfield said: ‘The Court cannot receive such an affidavit 
from any of the jurymen themselves, in all of whom such 
conduct is a very high misdemeanor; but in every such 
case the Court must derive their knowledge from some 
other source, such as from some person having seen the 
transaction through a window, or by some other means.’ 
In Wilson v. Berryman (5 Cal., 44) the verdict was what 
is called a ‘ quotient verdict’; and the Court, while con- 
ceding that the affidavit of a juror could not be received, 
admitted the affidavit of the under-sheriff that the affidavit 
of the juror was true.” 
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THE GREEN BAG. 


PENNSYLVANIA correspondent offers the 
following suggestion : — 


Editor of «‘ The Green Bag.” 

As a remedy for an evil of increasing extent — 
namely preferring a member of one’s family as 
a judgment creditor, to the injury of general busi- 
ness creditors — permit a suggestion. Let a statute 
law be enacted in each state requiring judgments 
given to cover money advanced by members of a 
family to be entered within fifteen days after the 
giving of the judgments. Judgments not so entered 
to be void; and also providing that judgments given 
to cover the loans mentioned above shall be given 
within ten days after the loan is made, else to be void. 

Lancaster, Pa. BEeNny. C. ATLEE. 





LEGAL ANTIQUIIES. 

BisHop BurNET relates a curious circumstance 
respecting the origin of that important statute, 
the Habeas Corpus Act. “It was caused,” he 
says, “ by a odd artifice in the House of Lords. 
Lord Grey and Lord Norris were named to be 
the tellers. Lord Norris was not at all times at- 
tentive to what he was doing; so a very fat lord 
coming in, Lord Grey counted him for ten, as a 
jest at first ; but seeing Lord Norris had not ob- 
served it, he went on with this mis-reckoning of 
Zen; so it was reported to the House, and de- 
clared that they who were for the bill were the 
majority, and by this means the bill passed.” 


FACETIZA. 
A NUMBER of years ago in the Superior Court 
for New London County, Conn., a witness whose 
first name was Thomas, and who was the son of 





| 


| the plaintiff, testified to a certain important date, 





and on cross-examination having testified that he 
had refreshed his memory as to the date by a 
memorandum made at the time, was asked to 
produce the paper, which he did. The paper was 
seized by the cross-examiner and read aloud. It 
was as follows: “Tommy, do not forget. It was 
July 25th.” The value of “Tommy’s” testimony 
was destroyed. 


In a certain town in Nevada there was at one 
time a justice of the peace, who had been born 
in the Emerald Isle, and whose blunders occa- 
sioned many a smile to the better educated 
members of the community. 

A subpoena had been issued from his court to 
another Irishman to attend as witness in a case 
where James Smith was the plaintiff, and Isaac 
Williams e¢ a/. were the defendants. 

Michael Fennessey, the desired witness ap- 
peared in court before the trial commenced, and 
during an informal preliminary conversation he 
asked bluntly, “‘ Judge, who in the wurld is ‘e¢ 
al’? That’s fwhat Oi’m wantin’ t’be towld.” 

“‘ Well, well, Moichael,’’ exclaimed his honor, 
in utter amazement, “Oi must say Oi’m a bit 
surprised that an Amirican citizen, an’ a man av 
orthinary intilligince, should not know the manin’ 
of e¢ a/./ But for the binifit av the witness an’ 
any other gintlemin prisint that moight be ignor- 
ant as well as Moichael Fennessey, Oi will ex- 
plain. It is dirivated from two Latin wurrds 
conthracted, an’ manes in its litheral an’ Amiri- 
can sense, “ a¢ ali, at all/” 


In a case in which a man was accused of forg- 
ery, the counsel for the defense drew from a wit- 
ness the following statement : — 

‘‘T know that the prisoner cannot write his 
own name.” 

‘All that is excluded,” said the judge; “the 
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prisoner is not charged with writing his own 
name, but that of some one else.” 


A Vircinia judge once visited a plantation 
where the darkey who met him at the gate asked 
him which barn he would have his horse put in. 
‘«‘ Have you two barns,” inquired the judge. “Yes, 
sah,” replied the darkey, “ dars de ole barn, and 
Mas’r has jes build a new one.” “Where do 
you usually put the horses of visitors who come to 
see your master?” “ Well, sah, if dey’s Meto- 
dis’s or Baptis’s, we gen’rally puts ’em in de ole 
barn, but if dey’s ’Piscopal we puts ’em in de 
new one.” “ Well, Sam, you can put my horse 
in the new barn; I’m a Baptist, but my horse is 
an Episcopalian.” 


AN old judge of the New York Supreme Court, 
meeting a friend in a neighboring village, ex- 
claimed, ‘“* Why, what are you doing here?” 
“I’m at work trying to make an honest living,” 
was the reply. ‘‘ Then you'll succeed,” said the 
judge, for you have no competition.” 


RECENTLY a woman was on trial before a Police 
Court, in Charlotte, N.C. She had figured as a 
defendant before. Knowing that fact, her counsel 
on this occasion, who was proving an alibi for 
her, took occasion to put on an unusual number 
of witnesses, and some of them of undoubted 
character. So confident was he that, when 
through the examination, he refrained from 
making any speech, saying to the court that 
the witnesses for the defendants were such as 
to render it unnecessary. The police justice 
promptly entered up sentence. Observing the 
astonished looks of her lawyer, he politely said, 
“Mr. B , your client has been before me 
several times. If I were to believe her wit- 
nesses, I never would convict her.” 





Ir has not been so very long since the old 
English court rules passed out of observance, 
and when they were in vogue, nowhere were 
they more strictly observed than in South Caro- 
lina. The rules provided that a lawyer, when he 
spoke in court, must wear a black gown and coat, | 





and that the Sheriff must wear a cocked hat and 
sword. On one occasion a lawyer named Petti- 
grue arose to speak in a case on trial. 

“Mr. Pettigrue,” said the judge, “you have 
on a light coat. You cannot speak, sir.” 

“Qh, your honor,” Pettigrue replied, “ may it 
please the court, I conform to the law.’’ 

“No, Mr. Pettigrue,” declared the judge, 
“you have on a light coat. You cannot speak.”’ 

“But your honor,” insisted the lawyer, “you 
misinterpret. Allow me to illustrate: The law 
says the barrister must wear a black gown and 
coat, does it not?” 

“Yes,” replied the judge. 

“And does your honor hold that it means that 
both gown and coat must be black?” 

“Certainly, Mr. Pettigrue, certainly, sir,” 
answered his honor. 

“And the law further says,” continued Mr. 
Pettigrue, “that the Sheriff must wear a cocked 
hat and sword, does it not.’ 

“Yes, yes, Mr. Pettigrue,” the court answered 
somewhat impatiently. 

“And do you mean to say, your honor,” 
queried Pettigrue, “that the sword must be 
cocked as well as the hat?” 

“ Er—eh?—er-h’m,”’ mused his honor. 
“You may continue your speech, Mr. Pettigrue.” 


A LEGAL CAREER. 
HE went into an office with intent to study law, 
And he waxed enthusiastic over all he read or saw. 
It was such a noble science, and that he should come to be 
Its most sapient exponent, seemed his certain destiny. 


So the office seemed a palace, and a throne the office stool, 

While no labor howe’er mighty could this youngster’s ardor 
cool; 

For his head was full of visions as a hive is full of bees — 

Visions of his future clients and the fatness of their fees. 


“ Blackstone ” was his favored diet, with a dessert dish of 
“ Kent,” 

And he served up bits of “ Greenleaf” every single place 
he went; 

While he always took some “ Wharton” with his quiet 
ev’ning smoke, 

And he warmed his legal body with a glowing piece of 
“ Coke.” 


Then he went to be examined and his grade was passing 
fine; 

They admitted him to practice and he pasted up his sign, 

And the business men remarked, “Oh he is promising, 
they say,” 

But they gave their work to Codger—who was old— 
across the way. 
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Tho’ they put him on committees where the work brought 
no reward, 

Tho’ they made of him a sort of special agent for the Lord, 

Yet they had no labor for him that his hungry purse would 
fill, 

And he’s growing gray and grizzled waiting for a client 
still. 

PAUL DUNBAR. 
Dayton, O. 


+m ee 


NOTES. 


Tue English law courts have formally decided 





that a wife is not a necessity of life, but a luxury. | 


There have been a good many breach of promise 
suits before the courts lately, and in two promi- 
nent ones the defense was set up that the con- 
tract was invalid because the contracting parties 
were minors when it was made, and that no con- 
tract made by a minor is binding at law, except 
it be for a “necessity.” In one case the defense 
failed because the contract was renewed after the 
youth attained his majority, but in the other case 
the young fellow got off, the court deciding that 
a wife could not be considered a necessity. 


THe Madagascar “ Gazette” recently printed 
an advertisement calling for “a lawyer, capable 
of interpreting the laws of China, Siam, and Japan. 
He must also possess a thorough knowledge of 
English constitutional law. No applicant who is 
not willing to assist at farm work and help in the 
blacksmith shop need apply. He must also bea 
good rider and driver.” 


SoME years ago a farmer sued an orphan asylum 
at Buffalo, for injury to his sheep by a dog kept 
at the asylum. The case was tried in the county 
court, and the judge held as follows: “I have 
carefully looked over the defendant’s charter, and 
I find that it is not authorized to keep anything 
but orphans. Keeping a dog was therefore «tra 
vires, and it is not liable in this action.” 


Ir is said that when Sir Richard Webster, Ex- 
Attorney-General of Great Britain, was crossing 








| the varied merits 


the Atlantic, last summer, he encountered, in the | 
smoking saloon, a well-known New York sporting | 
man, whose appearance and conversation did not | 


convey to Sir Richard any accurate idea of his oc- 
cupation. The New Yorker was quite elated with 
the acquaintance and decided to introduce Sir 
Richard to his wife, the first time the opportunity 
offered. When the appropriate moment arrived, 
the presentation took place on deck, as follows: 
“* Mary, let me present my friend, Lord Webster 
of England, one of the greatest lawyers there. He 
is the Howe Hummet of London!” 


THE “Omaha Bee” reports that in San Francisco 
a sensitive husband is suing his wife for divorce 
because she bleached her hair. In his petition 
he says : — 


‘* Bleached or artificially colored hair is easily 
distinguished as such and does not appear natural, 
nor does it deceive any person, but it is perfectly 
patent and noticeably conspicuous. It is regarded 
by the majority of right-thinking persons as an indica- 
tion of a loose, dissolute and wanton disposition, 
and is regarded as and commonly held to be a prac- 
tice never affected by modest, pure and respectable 
women.” 


The husband claims that he is mortified and 
humiliated on account of the change in the color 
of his wife’s hair. He adds: — 


‘«She is a brunette naturally. Her hair is ofa 
chestnut brown color, which in its normal state is 
modest and becoming, and harmonizes with the nat- 
ural color of her skin and eyes. Since we married 
she has, against my wishes and protest, and with 
intent to vex, annoy, exasperate and shame me, 
dyed her hair and changed its shade to a conspicu- 
ous and showy straw or canary color. As a conse. 
quence of this artificial coloring, she has been obliged 
to paint her face to secure an artificial complexion in 
keeping with the artificial color of her hair. The 
combination has given her a giddy, fast and sporty 
appearance.” 


ON a recent occasion an advocate was arguing 
a patent case before the U.S.Supreme Court. He 
claimed an infringement of rights in the manu- 
facture of a new style of collar button. Incident- 
ally, he spoke at length and with enthusiasm of 
of the invention. Justice 
Shiras, who is the humorist of the Supreme Bench, 
interrupted his glib discourse by saying : — 

‘‘ T wish to ask if, among the numerous admir- 
able qualities of this collar button, one of partic- 
ular and indispensable importance is embraced. 
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In a word, if it falls and rolls under the bureau, 
can it be found again?” 

The query was put with the utmost apparent 
gravity, and it staggered the lawyer completely, 
so that after adding a few hesitating remarks, he 
closed his argument. Justice Brown and Justice 
Harlan were both convulsed with mirth, because 
it happened that each of them had lost a collar 
button that very morning. Brown’s had rolled 
under the fireplace and lodged in a spot secure 
from recovery behind the gas-log. Whether the 
joke had any influence in the decision favorable 
to the plaintiff, which was rendered, nobody can 
tell. — Washington Star. 
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InramiA. Its placein Roman Public and Private 
Law. By A. H. J. Greenidge, M.A., Hert- 
ford College. McMillan & Co., New York, 
1894. Cloth, $2.60. 


This work, of more than ordinary interest to the 
legal profession, displays a vast amount of study and 
research on the part of its learned author. Branches 
of this subject have been treated by writers on con- 
stitutional and private law, but nowhere, so far as we 
know, has Infamia been treated from a historical 
standpoint as a whole, as it is in this book of 
Greenidge’s. All students of Roman law will wel- 
come this contribution as a valuable addition to the 
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